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7 As to paragraph 7, it: 

(a) admits that in 2011, Rule 3.1 of the ASX Listing Rules provided that once an 

entity is or becomes aware of any information concerning it that a reasonable 

person would expect to have a material effect on the price or value of the entity's 

securities, the entity must immediately tell ASX that information; 

(b) says further that the obligation in Rule 3.1 of the ASX Listing Rules does not apply 

to that information while: 

(i) one or more of the following situations set out in Rule 3.1A of the ASX 

Listing Rules applies: 

(A) it would be a breach of a law to disclose the information; 

(B) the information concerns an incomplete proposal or negotiation; 

(C) the information comprises matters of supposition or is insufficiently 

definite to warrant disclosure; 

(D) the information is generated for the internal management purposes 

of the entity; or 

(E) the information is a trade secret; and 

(ii) the information is confidential and ASX has not formed the view that the 

information has ceased to be confidential; and 

11) a reasonable person would not expect the information to be disclosed; and 

(c) otherwise does not admit the allegations in paragraph 7. 

8. As to paragraph 8, it: 

(a) admits that in 2011, Rule 19.12 of the ASX Listing Rules defined 'aware' as 

follows: 

"an entity becomes aware of information if a director or executive officer (..) has, 
or ought reasonably to have, come into possession of the information in the 
course of the performance of their duties as a director or executive officer of that 
entity." 

(b) otherwise does not admit the allegations in paragraph 8. 

9. As to paragraph 9, it: 

(a) admits the allegations in paragraph 9; 

(b) says further that: 
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(i) section 676 of the Corporations Act provides that, for the purpose of 

section 674 of the Corporations Act, information is generally available if: 

(A) it consists of readily observable matter; or 

(B) it has been made known in a manner that would, or would be likely 

to, bring it to the attention of persons who commonly invest in 

securities of a kind whose price or value might be affected by the 

information, and, since it was so made known, a reasonable period 

for it to be disseminated among such persons has elapsed; or 

(C) it consists of deductions, conclusions or inferences made or drawn 

from either or both of the information referred to in subparagraph 

(A), or information made known as mentioned in subparagraph (B); 

and 

section 677 of the Corporations Act provides that, for the purpose of 

section 674 of the Corporations Act, a reasonable person would be taken 

to expect information to have a material effect on the price or value of 

Enhanced Disclosure securities of a disclosing entity if the information 

would, or would be likely to, influence persons who commonly invest in 

securities in deciding whether to acquire or dispose of the Enhanced 

Disclosure securities. 

10. As to paragraph 10: 

4)10.1 it admits the allegations in paragraph 10.1. 

(-19-)10.2 As to paragraph 10.2, it: 

(1-)(a)  admits that it supplied, by wholesale and retail sales, apparel and hardgoods in 

more than 100 countries in Australasia, Europe and the Americas under the 

following brands in FY10 and FY11 (not every one of which was supplied in each 

country): 

(4)(i)  Billabong; 

(-E3-)(ii)  Nixon; 

(-C,)(iii) Vonzipper; 

(g)(iv)  Element; 

(-E-)(v)  Tigerlily; 

(-F--)(vi)  Dakine; 
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(vii) Xcel; 

Sector 9; 

(-14)(ix)  Kustom; 

(4)(x)  Honolua; and 

(4)(xi)  Palmers; 

) says fuirther  that it supplied, by wholesale ard re-tail s.les,  apparel and 

hardgoods undo- th  

(-iv)(b)  admits that it supplied, by wholesale and retail sales, apparel under the brand 

RVCA in FY11;  and  

(v) says further that Beach Culture and Amazon are  retail banners and are not 

whalesale-br-arveland 

(-vi-)(c)  otherwise does not admit the allegations in paragraph 10.2. 

11. As to paragraph 11, it: 

(a) admits that at the end of FY09 it had 335 company owned retail doors which 

stocked and sold products under Billabong owned brands and / or other branded 

products; and 

(b) otherwise does not admit the allegations in paragraph 11. 

12. As to paragraph 12, it: 

(a) admits that at the end of FY10 it had 380 company owned retail doors which 

stocked and sold products under Billabong owned brands and / or other branded 

products; and 

(b) otherwise does not admit the allegations in paragraph 12. 

13. As to paragraph 13: 

(a-)13.1 it admits the allegations in paragraph 13.1. 

(4)13.2 As to paragraph 13.2, it: 

(a)(a)  admits that its 08-09 Shareholder Review released on 25 September 2009 

(NST.100.001.0001) included the statement (at page 21): 

"Overall, Company owned retail contributed approximately 21% of Group 

revenue in the 2008-09 financial year. " 
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(-i--)(b)  says furtheradmits that for FY09, of its reported sales revenue figure, 21.6% 

related to retail sales and 78.4% related to wholesale sales to third parties; and 

(-i-i-)(c)  otherwise denies the allegations in paragraph 13.2. 

(4)13.3 As to paragraph 13.3, it: 

(-i-)(a)  admits that its 09-10 Shareholder Review released on 24 September 2010 (FY10 

Shareholder Review NST.100.001.0220) included the statement (at page 22): 

"Retail EBITDA margins improved to 10.9% from 10.2% in the prior year..." 

(4)(b)  says further that for FY09, its consolidated EBITDA margin was 10.2% for retail 

sales and 21.4% for wholesale sales (in each case excluding allocations of global 

costs); and 

(4)(c)  otherwise denies the allegations in paragraph 13.3. 

14. As to paragraph 14: 

(4)14.1 ilt admits the allegations in paragraph 14.1. 

(-b-)14.2 As to paragraph 14.2, it: 

(-1-)(a)  admits that the FY10 Shareholder Review (NST.100.001.0220) included the 
statement (at page 22): 

"Total revenue from Company-owned doors remained steady at 24% of the 
Group's total sales. " 

(4)(b)  says further that, for FY10, of its reported sales revenue figure, 24.1% related to 

retail sales and 75.9% related to wholesale sales to third parties; and 

(-14P/c)  otherwise denies the allegations in paragraph 14.2. 

(4)14.3 As to paragraph 14.3, it: 

(4)(a)  admits that the FY10 Shareholder Review (NST.100.001.0220) included the 

statement (at page 22): 

"Retail EBITDA margins improved to 10.9% from 10.2% in the prior year..." 

OW  says further that for FY10 its consolidated EBITDA margin was 10.9% for retail 

sales and 23.0% for wholesale sales (in each case excluding allocations of global 

costs); and 

(-i-i-)(c)  otherwise denies the allegations in paragraph 14.3. 
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15. As to paragraph 15, it: 

(a) admits that its Full Year Results Presentation 09-10 released on 20 August 2010 

(FY10 Presentation NST.100.001.0168) included the statements (at page 7): 

"...In recent times the Group has been exposed to extreme swings in 
foreign exchange rates, regional economic shocks and related consumer 
slowdowns, discounting from competitors and supply chain pressures. 

The Billabong Group's response to these challenges has been to 
progressively build its brand portfolio and retail expertise over the past 10 
years. The global consumer slowdown of the past 18 months, combined 
with the growth of vertical private label products and increased margin 
demands from larger retailers in particular, has highlighted the need to 
accelerate these changes, particularly at a retail level in order to protect 
and preserve the Group's route to market. 

This dynamic has resulted in various proactive strategies being focused on 
and executed by the Group including: 

Fast-tracking the Group's direct to consumer model through both 
bricks and mortar retail and online retail, ..." 

(b) admits that its ASX Announcement entitled "2010 Annual General Meeting 

Chairman & CEO Addresses" released on 26 October 2010 (2010 AGM 

Addresses NST.100.001.0398) included the statements (at page 2): 

"[The] diversification and vertical integration strategy was a response to 
industry changes already under way and has been accelerated by 
opportunities resulting from the global financial crisis. ... the majority of 
recent acquisitions have focused on boardsport retailers and this is 
designed to enhance the Group's ability to present product in a more 
compelling environment and stimulate overall brand demand at both a 
wholesale and end-consumer level. This also recognises your Company's 
commitment to ensuring the preservation and ongoing development of a 
route to market for the Group's major investment — its impressive portfolio 
of brands. ... this is a company with a focus fixed firmly on the future and 
one that is prepared to take proactive moves to better position the business 
for longer term growth. ..." 

(c) admits that its Full Year Results Presentation 2010/2011 released on 19 August 

2011 (FY11 Presentation NST.100.001.0447) included the statements (at page 

17): 

"Retail acquisitions helped Billabong achieve an appropriate balance 
between wholesale and direct to consumer business. 

This strategy, while anticipated to dampen profits in the 2010-11 financial 
year, provides a platform to deliver strong returns over the medium to 
longer term. 

Sales weighting of December (retail) and June (wholesale) now of higher 
importance to the Group trading results. " 
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(d) admits that its ASX Announcement entitled "2011 Annual General Meeting 

Chairman & CEO Addresses" released on 25 October 2011 (2011 AGM 

Addresses NST.100.001.0800) included the statements (at pages 1-2): 

"...the real determining factor on the continued growth of the Billabong 
Group is the success of the strategies employed to respond to structural 
changes that have occurred in the boardsports industry over the past three 
years or so. These structural changes ... necessitated a response, the most 
obvious being the Group's deeper move into direct-to-consumer sales 
through the acquisition of specific retail banners and the purchase and/or 
development of online businesses. ... 

The Billabong Group had observed these trends over several years, 
primarily in North America and parts of Australasia, but noted a sharp 
acceleration in recent years principally driven by the economic forces 
resulting from the global financial crisis. Left unchallenged these trends had 
the capacity to undermine the future growth prospects of the Billabong 
Group. 

Following extensive market analysis it was determined that the Billabong 
Group would, in some regions, look to gain greater control of its route to 
market.... At the time of the acquisitions management stressed that the 
benefits of the retail acquisitions, primarily the capture of vertical margins, 
should only start to flow from the second year of ownership. ... 

Of course, the overall re-balancing between wholesale and retail operations 
has been reflected in some internal restructuring within the Billabong 
Group.. 

(e) admits that the business strategy referred to in paragraphs 15(a) to (d) above was 

developed over the period 2009-2010; 

(f) says further that, through this business strategy, it sought to: 

(i) increase its controllable floor space through a combination of retail, online 

and partner stores; 

increase penetration and provide a controllable retail operational platform 

and distribution channel for distribution of its own products thereby 

achieving greater exposure of its products to the market; 

(iii) achieve vertical margins through the sale of its own products through its 

own retail channels; 

(iv) offset the risk of growth in sales of stockists' own products at the expense 

of its products; 

(v) receive faster feedback on consumer trends; 

(vi) increase its control over pricing and discounting of its own products; 
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(g) says further that this business strategy involved the following key strategic 

initiatives: 

(i) enhancing its operational capability, building an effective operational 

platform for retail across buying, supply chain, store operations and 

support services; 

(ii) developing a partner/licensed store program; 

(iii) retail store roll-out and acquisitions; 

(iv) developing an online presence; and 

Particulars 

Board strategy paper 28/29 January 2010 (BIL.603.001.3225)  
Goldman Sachs M&A discussion materials 29 January 2010 
(BIL.601.001.0500) 
Minutes of board meeting 29 January 2010 (BIL.602.001.0178) 
Analyst Day script 30 August 2010 (BIL.505.020.8434) 
Analyst day presentation 30 August 2010 (BIL.505.020.8369)  
FY11 Presentation (NST.100.001.0447)  

(h) otherwise denies the allegations in paragraph 15. 

16. It admits the allegations in paragraph 16. 

17. It admits the allegations in paragraph 17. 

18. It admits the allegations in paragraph 18. 

19. It admits the allegations in paragraph 19. 

20. As to paragraph 20, it: 

(a) admits that the FY11 Presentation (NST.100.001.0447) included the statement (at 

page 3): 

"A range of initiatives have been pursued within the business to reflect the change 
in mix between wholesale and retail. The standardisation of various IT systems 
and sales intelligence software is underway, overhead has been adjusted, 
management within key retail divisions has been enhanced, design teams to build 
faster-to-market product have been established and greater investment has been 
made into the Group's fast-growing and profitable online operations." 

(b) otherwise denies the allegations in paragraph 20. 
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21. As to paragraph 21: 

(-a-)21.1 as to paragraph 21.1, it: 

(4)(a)  admits its Interim Financial Report 31 December 2010 released on 18 February 

2011 (1 H11 Report NST.100.001.0423) included the statements (at page 4): 

"EBITDA of $94.6 million represents a decrease of 17.3% in constant 
currency terms (a decrease of 23.4% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.3% decreased by 5.8% 
compared to that of the pcp of 17.1%, principally reflecting: 

- the impact of a very weak retail environment in Australia; 

- the initial combined dilutive impact of the recent acquisitions of retailers 
West 49 in Canada and SDS/Jetty Surf and Rush Surf in Australia; 

Australasia 

EBITDA margins were lower at 15.0% compared with 24.9% in the pcp, 
principally reflecting the combined impact of a very weak retail environment 
in Australia, one-off M&A and restructuring costs ($6.1 million), the initial 
dilutive impact of the recent acquisitions of retailers SDS/Jetty Surf and 
Rush Surf in Australia and the abovementioned impact of the allocation of 
global overhead costs." 

(-i-i-)(b)  admits that its Full Financial Report 2010-11 released on 23 September 2011 

(FY11 Full Financial Report NST.100.001.0619 at .0661) included the statement 

(at page 3): 

"EBITDA of $191.9 million represents a decrease of 16.2% in constant 
currency terms (a decrease of 24.3% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.4% decreased by 5.7% 
compared to that of the pcp of 17.1%, principally reflecting: 

• the impact of a very weak retail environment in Australia;" 

(4-i-i-)(c)  otherwise does not admit the allegations in paragraph 21.1. 

4)21.2 As to paragraph 21.2, it: 

(o)(a)  admits that its 1H11 Report (NST.100.001.0423) included the statement (at pages 

3 and 4): 

"Reported NPAT was significantly adversely impacted by the unfavourable 
effect of the appreciation of the AUD, in particular against the Euro and the 
USD relative to the pcp." 

"EBITDA of $94.6 million represents a decrease of 17.3% in constant 
currency terms (a decrease of 23.4% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.3% decreased by 5.8% 
compared to that of the pcp of 17.1%, principally reflecting: 

• the unfavourable regional mix impact of the appreciation of the AUD 
against the USD and the Euro relative to the pcp;" 
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(4)(b)  admits that the FY11 Full Financial Report (NST.100.001.0619) included the 

statement (at page 3): 

"EBITDA of $191.9 million represents a decrease of 16.2% in constant 
currency terms (a decrease of 24.3% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.4% decreased by 5.7% 
compared to that of the pcp of 17.1%, principally reflecting: 

• the unfavourable regional mix impact of the appreciation of the AUD 
against the USD and the Euro relative to the pcp;" 

(e-)(c)  admits that the FY11 Presentation (NST.100.001.0447) included the statement (at 

page 21): 

"Reported NPAT was significantly adversely impacted in particular by the 
unfavourable effect of the strong AUD against the USD and the Euro 
relative to the pcp. More specifically, the monthly average AUD exchange 
rate against the USD and the Euro, which the Group applies to translate its 
monthly results, appreciated significantly over the year." 

(4)(d)  admits that at the start of FY11, 1 AUD was worth USD 0.8366 and that at the end 

of FY11, 1 AUD was worth USD 1.0739; and 

(4)(e)  otherwise does not admit the allegations in paragraph 21.2. 

(4)21.3  As to paragraph 21.3, it: 

(-i-)(a)  admits that Greece, Portugal and Ireland had sovereign debt issues during 2010 

and 2011; 

(144(b)  admits that the FY10 Shareholder Review (NST.100.001.0220) included the 

statements (at page 3): 

"...through the 2009-2010 financial year ... various European territories 
experienced their own financial shocks, primarily in relation to sovereign 
debt." 

(4)(c)  admits that its 2010/2011 Shareholder Review released on 23 September 2011 

(FY11 Shareholder Review NST.100.001.0619 at .0629) included the statements 

(at pages 2 and 5): 

"The Group's transition from a wholesale-focused business to an operation 
with more balanced exposure to wholesale and retail coincided with a 
harsh external environment characterised by extreme macroeconomic and 
currency volatility. There was also a downturn in consumer sentiment 
flowing from events such as sovereign debt issues in the US and 
Europe..." 

"...Consumer sentiment and sales softened throughout Europe in the final 
two months of the financial year on the back of concerns around sovereign 
debt issues throughout the region." 
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(-iv)(d)  otherwise does not admit the allegations in paragraph 21.3. 

(g-)21.4 As to paragraph 21.4, it: 

(4)(a)  admits that the FY11 Full Financial Report (NST.100.001.0619 at .0661)  included 

the statement (at page 3): 

"EBITDA of $191.9 million represents a decrease of 16.2% in constant 
currency terms (a decrease of 24.3% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.4% decreased by 5.7% 
compared to that of the pcp of 17.1%, principally reflecting: 

• the impact of a number of natural disasters in key territories including 
floods in Queensland, earthquakes in New Zealand and the 
earthquake and subsequent tsunami in Japan:" 

(4)(b)  admits that: 

(A)(i)  in December 2010-January 2011 there was significant flooding following 

widespread torrential rain in Queensland associated with tropical cyclone 

Tasha, exacerbating saturated catchments; that July to December 2010 

was the wettest on record in Australia; that December 2010 was the 

wettest on record in Queensland; and that three quarters of Queensland 

was declared a disaster zone in January 2011, including Brisbane; which 

caused distortion to trading in this market; 

(IOU)  on 4 September 2010 there was an earthquake near Christchurch, New 

Zealand which caused widespread damage. The main aftershock on 22 

February 2011 caused significant damage and numerous fatalities. Further 

destructive aftershocks on 13 and 21 June 2011 caused additional 

damage and distortion to trading in this market; 

(-C-)(iii)  on 11 March 2011 there was an earthquake and subsequent tsunami in 

Japan which caused significant damage and numerous fatalities, and 

distortion to trading in this market; 

(114)(c)  otherwise denies the allegations in paragraph 21.4. 

(4-)21.5 As to paragraph 21.5, it: 

(1-)(a)  admits that the transcript of the analyst conference call on 18 February 2011 

(1 H11 Conference Call NST.100.002.0001) records (at page 3) that Derek 

O'Neill (O'Neill) stated: 

"...So we had a very cautious consumer and a cautious retailer and then 
came the poor start to summer with cool weather, record rainfall and 
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ultimately the dramatic floods that started in Queensland in December and 
continued in January and ultimately wound their way down through New 
South Wales and Victoria." 

(-i-i-)(b)  admits that the FY11 Shareholder Review (NST.100.001.0619 at .0629) included 

the statement (at page 8): 

"...However, the performance of the underlying Australian business 
weighed heavily on the region. A very soft summer and hi-summer indent, 
combined with cool, wet weather along Australia's east coast, including 
major rainfall, floods and cyclones in Queensland in particular, led to weak 
sales at company owned retail and lower repeat business within the 
wholesale account base." 

fi-i-i-)(c)  admits that its ASX Announcement entitled "Trading Update" released on 19 

December 2011 (December 2011 Trading Update NST.100.001.0809) included 

the statement: 

"In Australia, while there was some sales improvement following the 
November fall in interest rates, sales in the latter part of the month were 
significantly affected by unseasonally cold summer weather, particularly in 
New South Wales. The poor weather has continued into December and is 
reflected in same store sales declines." 

(-i-v)(d)  otherwise denies the allegations in paragraph 21.5. 

0421.6  As to paragraph 21.6, it: 

(4)(a)  admits that the price of cotton reached a peak on or about 8 March 2011 and 

thereafter declined steadily; 

(4)(b)  admits that the FY11 Presentation (NST.100.001.0447) included the statement (at 

page 29): 

"... The significant increase in inventory is primarily as a result of weaker 
than expected in-season trading conditions and the deliberate strategy to 
hold relatively higher inventory levels compared to the pcp given continuity 
of product supply issues out of China and rising input costs, in particular 
cotton and wages...." 

(411)(c)  admits that the FY11 Full Financial Report (NST.100.001.0619 at .0661) (at page 

5) included the statement: 

"...The significant increase in inventory is primarily as a result of weaker 
than expected in-season trading conditions and the deliberate strategy to 
hold relatively higher inventory levels compared to the pcp given continuity 
of product supply issues out of China and rising input costs, in particular 
cotton and wages...." 

(4-(d)  otherwise denies the allegations in paragraph 21.6. 

(+)21.7  It does not admit the allegations in paragraph 21.7. 
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fk-)21.8 It says further that the allegation that the Relevant Market Conditions applied 

"throughout FY11 and extending into FY12" is vague and embarrassing. 

22. As to paragraph 22, it: 

(a) admits that the FY10 Presentation (NST.100.001.0168) included the statements 

(at pages 1, 8  and 10): 

"A solid second half performance in a challenging global consumer and business 
environment carried Billabong International Limited to a net profit after tax (NPAT) 
of $146.0 million for the financial year ended 30 June 2010.  

"Looking ahead, in the absence of any further unforeseen, exceptional 
circumstances impacting the global boardsports market, the Group is providing a 
range within which it expects to perform in the 2010-11 financial year. At this time, 
NPAT in constant currency terms is expected to grow in the range of 2% to 8% 
compared with the prior year as an improving outlook in the Americas and 
continued strength in Europe is offset by a challenging market in the key territory 
of Australia. This earnings guidance, which reflects a reasonably flat expected 
EBIT result, higher interest costs and a lower effective tax rate, is expressed as a 
range due to the continued volatility in global markets in which the Group 
operates, in particular the Australian consumer market. 

The Company views the 2010-11 financial year as a transition year, with various 
strategic moves enhancing its route to market to deliver its target consumer the 
compelling branded portfolio offer that the Company has developed over the past 
10 years. 

Thereafter, as the anticipated global recovery takes hold, and given the 
successful execution of various strategic and operational initiatives, the Group 
expects to return, in the absence of further unforeseen, exceptional 
circumstances, to more historic EPS growth rates in excess of 10% per annum in 
constant currency terms." 

The income tax expense for the year ended 30 June 2010 is $57.9 million (2009:  
$53.2 million), an effective rate of tax of 28.5% (2008: 25.8%). The higher 
effective tax rate reflects the impact of several one-off tax adjustments included in 
the prior year. Adjusting for these one-off tax adjustments, the effective tax rate in 
the prior year would have been approximately 28.0%."  

(b) admits that its Full Financial Report 09-10 released on 24 September 2010 

(NST.100.001.0220) included the statements (at page 6): 

"Looking ahead, in the absence of any further unforeseen, exceptional 
circumstances impacting the global boardsports market, the Group is providing a 
range within which it expects to perform in the 2010/11 financial year. At this 
time, NPAT in constant currency terms is expected to grow in the range of 2% to 
8% compared with the prior year as an improving outlook in the Americas and 
continued strength in Europe is offset by a challenging market in the key territory 
of Australia. This earnings guidance, which reflects a reasonably flat expected 
EBIT result, higher interest costs and a lower effective tax rate, is expressed as a 
range due to the continued volatility in global markets in which the Group 
operates, in particular the Australian consumer market. 
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The Group views the 2010/11 financial year as a transition year, with various 
strategic moves enhancing its route to market to deliver its target consumer the 
compelling branded portfolio offer that the Group has developed over the past 10 
years. 

Thereafter, as the anticipated global recovery gradually takes hold, and given the 
successful execution of various strategic and operational initiatives, the Group 
expects to return, in the absence of further unforeseen, exceptional 
circumstances, to more historic EPS growth rates in excess of 10% per annum in 
constant currency terms." 

(c) otherwise denies the allegations in paragraph 22. 

23. As to paragraph 23, it: 

(a) admits that the 2010 AGM Addresses (NST.100.001.0398) included the 

statements (at pages 5  and 6): 

"Turning to the full year outlook, based on the Group's expected future 
performance, and in the absence of any further unforeseen, exceptional 
circumstances impacting the global boardsports market, the Company retains its 
constant currency guidance of 2% to 8% growth in net profit after tax for the 2010-
11 financial year. This earnings guidance reflects a reasonably flat expected 
EBIT result after excluding $2.3 million in acquisition transaction costs associated 
with the proposed acquisition of the SDS and Jetty Surf businesses, higher 
interest costs and a lower effective tax rate. It should be noted that this guidance 
reflects the inclusion of significant one-off acquisition transaction and restructuring 
costs of approximately $11.0 million post tax, including the abovementioned $2.3 
million which was not known at the time of the provision of guidance when 
announcing the 2009-10 full year result. However, offsetting these costs are 
expected one-off tax benefits of approximately $12.5 million. 

In reported terms the rapid and significant appreciation of the Australian dollar 
against the US dollar in particular, but also against the Euro, compared to the 
prior year is currently expected to adversely impact reported NPAT results.  

Given the recent volatility and unpredictability of Australian dollar exchange rates,  
it is very difficult to assess the expected impact on half and full year results in  
reported terms. However, as an example, taking the year to date September 
actual results and assuming monthly average exchange rates for the A$/US$ of 
98 cents and AS/Euro of 70 cents for the period from October 2010 through to 
June 2011, both rates approximately representing average rates for month to date 
October, reported NPAT for the 2010-11 financial year would be flat to 6% down 
compared to the prior year.  

To assist stakeholders assess the impact of any movements in key monthly 
average exchange rates for the period from October 2010 through to June 2011,  
the following sensitivity analysis is provided:  

• a one cent movement in the monthly average AS/US$ exchange rate is 
expected to have a 0.4% impact on the full year NPAT result;  
a one cent movement in the monthly average A$/Euro exchange rate is 
expected to have a 0.4% impact on the full year NPAT result.  
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Notwithstanding the impact exchange rate movements may have on reported 
NPAT, on the basis outlined above, the Company's constant currency guidance 
of 2% to 8% NPAT growth for the 2010-11 financial year remains unchanged.  
The combination of compelling brands, innovative products, strong marketing, the 
newly enhanced retail platform and the recent inclusion into the Group of strong 
retail teams positions the business well for future growth." 

(b) otherwise denies the allegations in paragraph 23. 

24. As to paragraph 24, it: 

(a) admits that its ASX Announcement entitled "Trading Update" released on 15 

December 2010 (December 2010 ASX Announcement NST.100.001.0407) 

included the statements: 

"The Company's previous guidance, issued at its Annual General Meeting in 
October 2010, indicated net profit after tax (NPAT) for the first half year ending 31 
December 2010 would be slightly lower than the prior year in constant currency 
terms. The Company now anticipates that first-half NPAT will be 8% to 13% lower 
than the prior year in constant currency terms. 

This first half year earnings guidance reflects an expected EBIT result in constant 
currency terms of approximately 25% below prior year, higher interest costs and a 
significantly lower effective tax rate. It should be noted that this guidance reflects 
the inclusion of significant one-off acquisition transaction and restructuring costs 
of approximately $9.0 million post tax. However, offsetting these costs are 
expected one-off tax benefits of approximately $9.5 million. 

Turning to the full year outlook, based on the revised half year expectations and 
full year forecast, the Company is revising its previously stated constant currency 
guidance of 2% to 8% NPAT growth. It now anticipates constant currency NPAT 
to be flat for the 2010-11 financial year, in the absence of any further unforeseen, 
exceptional circumstances impacting the global boardsports market. 

This full year earnings guidance reflects an expected EBIT result in constant 
currency terms of approximately 10% below prior year, higher interest costs and a 
significantly lower effective tax rate. It should be noted that this guidance reflects 
the inclusion of significant one-off acquisition transaction and restructuring costs 
of approximately $11.0 million post tax. However, offsetting these costs are 
expected one-off tax benefits of approximately $12.5 million. 

In reported terms the rapid and significant appreciation of the Australian dollar 
against the US dollar in particular, but also against the Euro compared to the prior 
year, is currently expected to adversely impact reported NPAT results.  

Given the recent volatility and unpredictability of Australian dollar exchange rates,  
it is very difficult to assess the ultimate impact on half and full year results in 
reported terms. However, as an example, taking the year to date November 
actual results and assuming monthly average exchange rates for the AS/US$ of 
98 cents and AS/Euro of 74 cents for the period from December 2010 through to 
June 2011, both rates approximately representing average rates for month to date 
December, reported NPAT for the 2010-11 financial year would be approximately 
10% down compared to the prior year.  
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To assist stakeholders assess the impact of any movements in key monthly 
average exchange rates for the period from December 2010 through to June 
2011, the following sensitivity analysis is provided: 

• a one cent movement in the monthly average AS/US$ exchange rate is 
expected to have a 0.4% impact on the full year NPAT result; and 

• a one cent movement in the monthly average A$/Euro exchange rate is 
expected to have a 0.4% impact on the full year NPAT result." 

(b) otherwise denies the allegations in paragraph 24. 

25. As to paragraph 25, it: 

(a) admits that its 1 H11 Report (NST.100.001.0423) included the statements 

pages 3 — 5): 

"Profit from continuing operations before income tax expense f$62.259m1 

Net profit after tax (NPAT) for the half-year ended 31 December 2010 was $57.2 
million, a decrease of 9.8% in constant currency terms (a decrease of 18.0% in 
reported terms) compared to the prior corresponding period (pcp). 

Reported NPAT was significantly adversely impacted by the unfavourable effect 
of the appreciation of the AUD, in particular against the Euro and the USD 
relative to the pcp.  

Group sales revenue of $834.9 million, excluding third party royalties, represents 
a 24.4% increase on the pcp in constant currency terms (up 15.8% in reported 
terms). 

EBITDA of $94.6 million represents a decrease of 17.3% in constant currency 
terms (a decrease of 23.4% in reported terms) compared to the pcp. The 
consolidated EBITDA margin of 11.3% decreased by 5.8% compared to that of 
the pcp of 17.1%,_, principally reflecting:, 
• the impact of a very weak retail environment in Australia; 
• the unfavourable regional mix impact of the appreciation of the AUD 

against the USD and the Euro relative to the pcp;  
• the initial combined dilutive impact of the recent acquisitions of retailers 

West 49 in Canada and SDS/Jetty Surf and Rush Surf, both in Australia; 

Depreciation and Amortisation Expense 
Depreciation and amortisation expense increased 24.7% in constant currency 
terms (16.0% in reported terms) compared to the pcp due to the acquisition of 
RVCA, West 49, SDS/Jetty Surf, Rush Surf and retail store expansion.  

Income Tax Expense 
The income tax expense for the half-year ended 31 December 2010 is $5.1  
million ($28.7 million in the pcp), an effective tax rate of 8.2% (29.2% in the pcp).  
The lower effective tax rate is primarily driven by one-off amounts including an 
Original Issue Discount interest deduction of $5.0 million in the US on deferred 
consideration, recognition of prior year carry forward tax losses in the UK of $3.5 
million and a prior year refund of withholding tax of $1.4 million from the French  
Tax Authority as a result of a reduction in the withholding tax rate from 10% to 
5%, effective 1 January 2010. Adjusting for these one-off amounts, the effective 
tax rate for the Group would have been approximately 24.0% for the half-year 
ended 31 December 2010 (28.0% in the pcp adjusting for one-off amounts)." 
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(b) admits that its Half Year Results Presentation 2010-11 released on 18 February 

2011 (1 H11 Presentation NST.100.001.0409) included the statements (at pages 

1 to 4): 

",.,Reported Group sales revenue of $834.9 million was up 24.4% in constant 
currency terms (up 15.8% in reported Australian dollar (AUD) terms) compared to 
the prior year corresponding period (pcp). Reported net profit after tax (NPAT) of 
$57.2 million was down 9.8% in constant currency terms or down 18.0% in 
reported AUD 

The strength of the AUD, principally against the Euro and the US dollar (USD),  
had a significant adverse impact on the translation of the Group's reported results.  
On a constant currency basis, that is in the absence of the overall adverse impact 
of the strong AUD, sales revenue would have been approximately $49 million  
higher and NPAT approximately $6 million higher than the reported results.  

As noted above, the strong sales revenue growth for the six months to 31 
December 2010 of 24.4% in constant currency terms compared to the pcp, 
primarily reflects the execution of various strategic moves to enhance the route to 
market for the Group's compelling brand portfolio. While dilutive to EBITDA 
margins in the short term, reflecting the absence of full vertical margins, including 
wholesale margins, on company owned branded product, these moves provide 
key platforms to drive EBITDA margin expansion over time as various strategic 
and operational synergies are realised. 

As previously stated, the Group views the 2010-11 financial year as a transition 
year, with the strong sales revenue growth in the first half primarily reflecting the 
execution of various strategic moves to enhance the route to market for the 
Group's compelling brand portfolio. 

, Group sales revenues for the full financial year ending 30 June 2011 are 
expected to be in the order of $1.7 billion at current exchange rates, representing 
an increase in the order of 25% in constant currency terms over the pcp. This 
strong revenue growth, driven in part by the acquisitions of West 49, SDS/Jetty 
Surf and Rush Surf, provides a solid base for EBITDA margin expansion over 
time as full vertical margins on company owned branded product are realised.  

In line with previous guidance provided on 15 December 2010 and in the absence 
of any unforeseen, exceptional circumstances impacting the global boardsports 
market, the Group expects NPAT to be flat in constant currency terms 2- for the full 
financial year ending 30 June 2011 and, thereafter, assuming global trading 
conditions gradually improve, in particular in the Australian consumer 
environment, the Group expects to return to more historic EPS growth rates in 
excess of 10% per annum in constant currency terms. 

3  Given the recent volatility and unpredictability of AUD exchange rates, it is very difficult to 
assess the ultimate impact on full year results in reported terms. However, as an example  
only and not to be construed as guidance, taking the year to date December actual results,  
together with estimated results for January, and assuming monthly average exchange rates 
for the AUD/USD of $1.00 and AUD/Euro of 74 cents for the period from February 2011  
through to June 2011, reported NPA T for the 2010- " 11 financial year would be  
approximately 10% down compared to the prior year.  

• ... Net profit after tax (NPAT) for the half year ended 31 December 2010 
was $57.2 million, a decrease of 9.8% in constant currency terms (a 
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decrease of 18.0% in reported terms) compared to the prior corresponding 
period (pcp), 

Reported NPAT was significantly adversely impacted in particular by the 
unfavourable effect of the strong AUD against the Euro and the USD 
relative to the pcp. More specifically, the monthly average AUD exchange 
rate against the Euro and the USD, which the Group applies to translate its 
monthly results, appreciated significantly over the months from July to 
December 2010. Furthermore, the majority of the Group's profit for the half 
year is earned in the months of November and, in particular, December, in  
part reflecting the shift in the business towards a greater proportion of sales 
revenues being generated through company owned retail compared to the 
pcp. In combination these two factors have significantly adversely 
impacted reported NPAT.  

777 

The components of this result include: 

• Group sales revenue of $834.9 million, excluding third party royalties, 
represents a 24.4% increase on the pcp in constant currency terms (up 
15.8% in reported terms). 

• 
• Group EBITDA of $94.6 million represents a decrease of 17.3% in constant 

currency terms (a decrease of 23.4% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.3% decreased 5.8% 
compared to that of the pcp of 17.1% principally reflecting 

• the impact of a very weak retail environment in Australia; 
• ,, the unfavourable regional mix impact of the appreciation of the  

AUD against the USD and the Euro relative to the pcp; 
• the initial combined dilutive impact of the recent acquisitions of 

retailers West 49 in Canada and SDS/Jetty Surf and Rush Surf, 
both in Australia; ... - 

• Depreciation and amortisation expense increased 24.7% in constant 
currency terms (16.0% in reported terms) compared to the pcp due to the 
acquisition of RVCA, West 49, SDS/Jetty Surf, Rush Surf and retail store  
expansion.  

• 

• The income tax expense for the half-year ended 31 December 2010 is $5.1  
million ($28.7 million in the pcp), an effective tax rate of 8.2% (29.2% in the 
pcp). The lower effective tax rate is primarily driven by one-off amounts 
including an Original Issue Discount interest deduction of $5.0 million in the 
US on deferred consideration, recognition of prior year carry forward tax 
losses in the UK of $3.5 million and a prior year refund of withholding tax of 
$1.4 million from the French Tax Authority as a result of a reduction in the 
withholding tax rate from 10% to 5%, effective 1 January 2010. Adjusting 
for these one-off amounts, the effective tax rate for the Group would have 
been approximately 24.0% for the half-year ended 31 December 2010 
(28.0% in the pcp adjusting for one-off amounts)."  

(c) otherwise denies the allegations in paragraph 25. 

ME_130005906_1 (W2007) 



19 

26. As to paragraph 26, it: 

(a) admits that the 1H11 Presentation (NST.100.001.0409) included the statements 

(at page 2): 

"The number of company owned stores lifted to 635 as at 31 December 2010 
compared to 380 at 30 June 2010, principally reflecting the acquisitions of West 
49, SDS/Jetty Surf and Rush Surf. Collectively, company owned retail 
represented approximately 40% of Group sales revenues for the half year ended 
31 December 2010. " 

(b) says further that of the reported global sales figure for 1H11, 40.9% related to 

retail sales and 59.1% related to wholesale sales to third parties; and 

(c) otherwise denies the allegations in paragraph 26. 

27. It admits the allegations in paragraph 27. 

28. As to paragraph 28, it: 

(a) admits that the transcript of the 1H11 Conference Call (NST.100.002.0001) 

records (at page 11) that Ben Gilbert of UBS stated: 

"And in terms of the guidance for this year, if you look to the second half it's 
implying 10%, 15% plus type constant currency EBIT growth. Could you give us a 
feel for what you're thinking underlying versus including acquisitions, just so we 
can try and think ex acquisitions and maybe a bit of colour around the indents and 
how you're seeing that at the moment?" 

(b) admits that the transcript of the 1H11 Conference Call (NST.100.002.0001) 

records (at pages 11-12) that Derek O'Neill stated: 

"Without being too detailed, the fact is that we expect that we'll continue to see a 
good trading performance in the USA in terms of our own retail. We have got a 
solid high single digit let's say order book in the USA right now through to about 
May. That order book would be reflective of retailers still probably being a touch 
cautious, but on the other side there's a real understanding we're not seeing too 
much in the Australian press, but there's a real understanding of the some of the 
potential shortages in product that can start to emerge later this year with a shift 
particularly in China to a lot more domestic manufacturing and those capacity 
constraints from increased demand from both Europe and USA impacting the 
supply chain. 

Ultimately though we think that that would be a pretty good result, so company 
owned retail, good order book, back to school will be important obviously. We 
have seen a trend for a while now to effectively push deliveries of back to school 
more out to July and August and even September; August and September have 
become very strong back to school months, whereas four or five years ago it was 
trending more towards June and July. Ultimately though I think the US should be 
ok. We're not expecting a whole lot in Australia; ultimately it remains difficult to 
see when the consumers are really going to start spending again, so not big 
expectations there. Europe in the second half we expect should have a 
continuation of stable performance. The only thing with Europe is that the 
currency that we booked back in May for delivery of product into the second half 
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was unfortunately, it's at the same timing that we normally do it, but unfortunately 
it was at exactly the same time that Greece was experiencing their problems and 
a US/euro rate of around 1.19, 1.20 won't help the margins in the second half 
Europe. But I think we've got a relatively steady business into this second half." 

(c) admits that the transcript of the 1 H11 Conference Call (NST.100.002.0001) 

records (at pages 2, 3, 9, and 13) comments by Derek O'Neill as follows:  

"... When we buy retail, it comes with the existing inventory and we have to sell 
that inventory, which is on lower margins than we are traditionally accustomed to,  
before we get the opportunity to earn what we call the vertical margin including 
the wholesale margin. So to be clear, we have to sell the inventory on the floor,  
the inventory in the warehouse and also the inventory on order by the previous 
owners before we get the opportunity to affect the mix of product on the floor and 
generate additional wholesale margin through the sale of company owned product 
to the stores. So that means we have to get through one or two inventory turns 
of existing product from third party suppliers before we can start to realise the  
benefits of owning retail.  

Once we can influence the buy, we can adjust the percentage of floor space 
dedicated to company owned brands and therefore earn a true vertical margin.  
We can buy third-party brands on improved terms given the spread of our retail,  
we can bring divergent systems onto a common platform to realise synergies and 
we can get closer to our customers to enable us to feed timely intelligence back to 
our design teams and improve our speed to market. Each one of these benefits is 
realised over time and will help drive incremental EBITDA margin improvement 
into future reporting seasons. I should also note that the retailers we acquired 
were previously major wholesale customers and therefore we also now have a 
timing delay in how we report revenue. As a wholesaler we reported the revenue  
once we deliver the goods, but as a retailer we can now only book the sale once  
good are sold to the end consumer. So again it's just a timing delay in the 
recognition of revenue and profit for that matter, so that also has contributed to 
the lower EBITDA margins in this half  

I'm a little conscious of not trying to give an absolute fixed guidance into 2012 
here, I think that six months or so ago we indicated that we expected that this 
transition year was a one off and we should start returning back to more historic 
type levels. It's very difficult to tell what the Australian consumer is going to do. I 
think that the sort of confidence that we are beginning to have really stems from  
the sheer fact that we will begin to get those higher vertical margins through our 
own retail, particularly in Australia over the FY11/12 financial year. But if the  
Australian consumer came back a little bit, then that obviously would be a bonus,  
but it is difficult to predict exactly when that will happen.  

Craig Woo/ford, Citigroup: You started off on the issue around FYI 1 being a 
transition year. I lust want to understand if there is a margin rebound in FY12 that 
we should be thinking about, given you would shift from product that's coming 
from I guess third-party and you haven't been able to make the changes to one  
where you do have that full vertical margin? 

Derek O'Neill: Yeah I mean I'm not prepared to put a stake in the ground in terms 
of the rebound, but the way you have to look at it is that the gross profit for that 
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retailer is purely at a standalone GP and then you begin to get those vertical 
margins. So that should be significant. As far as the third-party brands go, I think 
we are still having a lot of discussions in terms of who's coming with us over the 
medium term. We obviously have a significant footprint of floor space in our 
sector, so that could help the margin more than we anticipate. A bit difficult though 
to tell what's actually happening with not only cotton price, but wage increases in  
Asia; that's definitely on the increase, so the whole cost input equation could 
dampen some of the party effectively on margin from that input of the vertical 
margin from retail.  

Craig Woolford, Citigroup: I'm lust trying to understand the intention behind the 
10% constant FX growth potential you see in the business. With a margin  
rebound in FY12 would it not be higher than 10%? What other factors should I be 
considering as to what might hold it back? 

Derek O'Neill: I mean will the Australian consumer decide to spend 15% less 
again? I don't really know. It's a bit long out there; I look forward to probably 
having a far better go at it come August, but the sort of expectations we've got are 
probably delivered by the retail vertical margin and then the rest is still a bit of a 
dark water approach in the sense of what the consumer is going to be doing and 
what sort of price increases we are going to see." 

(d) admits that the transcript of the 1H1 1 Conference Call (NST.100.002.0001) 

records (at pages 41-42) and exchange with Craig White as follows:  

"Richard Barwick: And can I lust clarify, I think it was January last about the 
change in the guidance on the tax rate, what actually was that guidance on the 
tax rate? 

Craig White: Well I think where Daniel was going presumably was lust the, what 
the overall forecast rate is and the quantification of the one-off benefits, which 
were, we said at December for the full year 12172 million on NPAT basis. So 
nothing's changed there. In terms of the underlying tax rate going forward, my 
sense is it's probably come down a little bit from what we might have talked about 
before, probably in the order of 25, 26% if you strip out those one-offs and I'm  
talking about, so the go forward position in future."  

(-G-)(e)  refers to and relies on the full transcript of the 1 H 11 Conference Call 

(NST.100.002.0001); and 

(f) otherwise denies the allegations in paragraph 28. 

28A As to paragraph 28A, it:  

(a) refers to and repeats paragraphs 24, 25 and 28 above; and 

(b) otherwise denies the allegations in paragraph 28A.  

29. As to paragraph 29, it: 

(a) refers to and repeats paragraphs 212 to 28A above; and 

(b) otherwise denies the allegations in paragraph 29. 
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30. It denies the allegations in paragraph 30. 

31. It denies the allegations in paragraph 31. 

32. It denies the allegations in paragraph 32. 

32A As to paragraph 32A, it:  

(a) refers to and repeats paragraph 29 above;  

(b) says, further or alternatively, that if made (which is denied), the FY12 EPS Growth 

Rate Representation was qualified by the statements made on 16 March 2011;  

and  

(c) otherwise denies the allegations in paragraph 32A.  

32B As to paragraph 32B, it: 

(a) refers to and repeats paragraph 29 above; and  

(b) otherwise denies the allegations in paragraph 32B.  

33. It denies the allegations in paragraph 33 and says, further or alternatively, that if made 

(which is denied) the 1-8- February 2011First FY12 Retail Strategy Representations and  

the Genuine Basis for 18 February 2011 Statements Representation  were withdrawn or 

qualified by the statements made on 16 March 2011  and 19 August 2011 rcfcrred to at 

paragraphs 38 and 39 below. 

34. As to paragraph 34: 

(a)34.1 it refers to and repeats paragraph 21 above and otherwise denies the allegations 

in paragraph 34.1. 

(-19)34.2 As to paragraph 34.2, it: 

(a) admits that as at February 2011 a number of retail stores in its existing operations 

(that is, not acquired in its FY11 retail chain acquisitions of West 49, General  

Pants Group or Rush referred to in paragraphs 34.2(b) to (d)  below) had a  

negative full profit EBIT margin percentage YTD FY11;  

(b) says that it had plans in place to address stores with negative full profit EBIT 

margins;  

(4)(c)  admits that in relation to the West 49 acquisition completed on 1 September 2010: 

(A)(i)  it had a due diligence report from Ernst & Young dated 18 June 2010 

BIL.601.001.0235) which stated that: 
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(-I-)(A) in the twelve month periods to 31 January 2009 (FY09A) and to 

31 January 2010 (FY10A) there were 123 comparative stores; 

(-I-1-)(B) the bottom performing stores had been identified based on 

FY10A contribution margin percentages being 0% or negative; 

(-WC)  there were 30 bottom performing stores with an average FY10A 

of negative 9.9% compared to a total comparative stores 

contribution margin of 13.9%; 

(4V3(D) all the Off the Wall comparative stores had been classified as 

bottom performers as this banner was driving the lower 

contribution margin; 

(V)(E) the Off the Wall banner stores comprised the majority of the 

bottom 30 performing stores based on contribution margin; 

(-B-)(ii)  at the time of acquisition it contemplated closure of a number of Off the 

Wall banner stores; 

(ii-)(iii)  on 8 December 2010 it announced that it would be closing the 16 door Off 

the Wall retail banner (BIL.500.005.4178, BIL.500.024.8141); 

(1-14-)(d)  admits that in relation to the General Pants Group acquisition completed on 8 

November 2010: 

(A)( )  it was aware, prior to acquisition, that three stores out of 39 were making a 

negative store contribution (BIL.502.029.3782); 

(B)(ii)  at the time of acquisition it contemplated closure of one store; 

(*)(e)  admits that in relation to the Rush acquisition completed on 26 November 2010 it 

had a due diligence report from Ernst & Young dated 26 July 2010 

(6E516.001.6234) which assessed 13 stores, out of 26, as bottom performers 

being stores with negative EBITDA for the last twelve months to 31 May 2010; 

(*)(f)  says that the allegations that a "substantial number" of retail stores it "operated  

prior to 30 June 2010" or  acquired or opened after 30 June 2010  were "loss-

making" ot the timc of acquisition and would "likely continue to operate at a loss" 

is vague and embarrassing; and 

(v-i)(q)  otherwise denies the allegations in paragraph 34.2. 

(-e)34.3 As to paragraph 34.3, it: 

(i-)(a)  admits that it was aware that an impact of retail acquisitions is an increase in 

inventory and fixed costs, including store rental and staff wages; 
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(-i-i)(b)  says that the allegation that an impact of the acquisitions included an increase in 

the level of inventory "which was excess to requirements" is vague and 

embarrassing; and 

(44)(c)  otherwise denies the allegations in paragraph 34.3. 

(4)34.4 As to paragraph 34.4, it: 

{-1)(a)  admits that its reported EBITDA margin was: 

(A)(i)  21.7% in FY08; 

(-B-)(ii)  17.1% in FY09; 

(-C,-)(iii)  17.1% in FY10; 

(-i-i-)(b)  admits that its reported EBITDA margin for Australasia was: 

(-A)(i)  22.6% in FY09; 

(-B-)(ii)  20.9% in FY10; 

(-i-i-i)(c)  says that the allegation that its EBITDA margins "were in continual decline" is 

vague and embarrassing; and 

(4v)(d)  otherwise denies the allegations in paragraph 34.4. 

fe-)34.5 As to paragraph 34.5, it: 

(-0(a)  says that the allegation that in respect of "the Billabong Family Brands, apart from 

the Nixon brand, there was a marked decline in EBITDA margins" is vague and 

embarrassing;  and  

(b) says that its YTD EBITDA margins (as reported) for the half year to 31 December 

2010 had increased against prior year for the following brands (percentage versus 

prior year): 

4.6% VonZipper 
Honolua 22.8% 
Kustom 1124% 
Nixon 23.3% 
Sector 9 17.3% 
Xcel 55.3% 

Particulars 

Page entitled 'YTD Brand Summary (as reported)' (BIL.500.907.0010) 
in Half Year December 2010 report (BIL.500.907.0001).  
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(-i-i-i-)(c)  otherwise does not admitdenies the allegations in paragraph 34.5. 

(-034.6  As to paragraph 34.6, it: 

(g-)(a)  admits that the transcript of a conference call with analysts on 27 August 2012 

(NST.100.002.0068) records (at page 19) that Craig White stated: 

"... I think yes we do look at that standalone measure for retail internally. I 
think overall if you look across the Group right now, particularly prior to the 
closure of the additional 82 stores that we've identified, I think on a pure 
standalone retail basis I think you'd find that would be breakeven slightly 
negative." 

(-i-)(b)  otherwise does not admit the allegations in paragraph 34.6. 

34.6A It denies the allegations in paragraph 34.6A.  

04)34.7 As to paragraph 34.7, it: 

(-i-)(a)  says that the allegation that in order to achieve strong growth in EBITDA, 

"Billabong would need to increase sales revenue dramatically and/or substantially 

increase the proportion of Billabong Family Brands stock sold through acquired  

retail stores" is vague and embarrassing; 

(4)(b)  says that it planned to achieve EBITDA growth, among other things, through 

increased sales  including of Family Brand sales, the realisation of the strategy 

described in paragraph 15 above, and cost reductions; and 

(4)(c)  otherwise denies the allegations in paragraph 34.7. 

34.7A It denies the allegations paragraph 34.7A.  

34.7B (Paragraph 34.7B has been deleted in the further amended statement of claim.1 

34.70 As to paragraph 34.70, it:  

(a) says the allegation that Billabong's EBITDA for FY11 would be "improved" by the 

matters pleaded in paragraphs 34.70(a) and (b) is vague and embarrassing;  

(b) admits that in FY11 in North America 'closeout' sales were made pursuant to  

terms that included extended payment terms;  

(c) says further that pre-shipping stock and 'closeout' sales were normal practices  

and not new in FY11; and  

(d) otherwise denies the allegations in paragraph 34.70.  
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34.7D As to paragraph 34.7D, it:  

(a) admits that its EBITDA for FY11 took into account one-off inventory opening 

balance adjustments made in accordance with Australian Accounting Standard  

AASB 3 Business Combinations in relation to its West 49, General Pants Group 

and Rush acquisitions; and  

(b) otherwise denies the allegations in paragraph 34.7D.  

34.7E As to paragraph 34.7E, it:  

(a) admits that an internal document headed 'NPAT Bridge FY08 — FY11'  

(BIL.507.900.0372) indicated a reduction in FY11 from 'Trading' of $19,575,000;  

and  

(b) otherwise denies the allegations in paragraph 34.7E.  

(-1)34.8  It denies the allegations in paragraph 34.8. 

(-j-)34.9  It denies the allegations in paragraph 34.9 and refers to paragraph 91.1(a) below. 

34.10 It denies the allegations in paragraph 34.10.  

35. As to paragraph 35, it: 

(a) refers to and repeats paragraphs 2928A acid-to 34 above; a-1:14 

(b) says, further or alternatively, that, if insofar as any of the statements admitted in 

paragraphs 21 to 28 above as having been made on 18 February 2011 are  

statements as to future matters, it had reasonable grounds for making those  

statements; and  

(b-)(c)  otherwise denies the allegations in paragraph 35. 

Particulars  

To the extent that any of the statements admitted in paragraphs 21 to 28 above  
as having been made on 18 February 2011 are statements as to future matters,  
the respondent had reasonable grounds for making those statements, including  
in particular the following matters:  

(i) Prior to its FY10 results announcement in August 2010 it had prepared a  
three year business plan in respect of FY11 to FY14 which forecast FY12 
NPAT of $194M and EPS growth for FY12 (on FY11) of 25.5%.  

(ii) On 16 February 2011 it had completed its internal FY11 F4 forecast 
(BIL.703.005.2288), which forecast:  

(A) FY11 NPAT of $130M;  

(B) an effective tax rate of 15.7%  

(C) one-off tax items of approximately $11.7M.  
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(iii) Its regional operations contributed to the development of the FY11 F4 
forecast and submitted data and assumptions to head office in February 
2011, for example:  

(A) Japan email from Shigehiro Wakisaka to Jenkins 2  
February 2011 (BIL.507.010.0062 and attachments) 

(B) Australia email from Petherick to Jenkins 4 February 
2011 (BIL.507.010.0100 and attachments);  

(C) New Zealand email Cansdale to Jenkins 4 February 
2011 (BIL.507.010.0089 and attachments)  

(D) South Africa email from van der Weshuizen to Jenkins 4 
February 2011 (BIL.507.010.0093 and attachments);  

(E) Asia email Hedger to Jenkins 7 February 2011  
(BIL.507.010.0153 and attachments, 

(F) Brazil, Peru and Chile emails from Caballero to Jenkins  
10 February 2011 (BIL.502.010.4139 and attachments;  
BIL.507.010.0193 and attachments);  

(G) North America email from Gallardo to Jenkins 15  
February 2011 (BIL.507.010.0242 and attachments);  

(H) Europe email Alonso to Jenkins 15 February 2-11  
(BIL.502.010.4173 and attachments).  

(iv) The business strategy described in paragraph 15 above had been the  
subject of significant work and analysis contributed to by external  
consultants, and significant investment by the respondent, and it refers to  
and repeats the particulars under paragraph 15.  

36. As to paragraph 36, it: 

(a) refers to and repeats paragraphs 29, 34 and 35 above; and 

(b) otherwise denies the allegations in paragraph 36. 

37. It denies the allegations in paragraph 37. 

38. As to paragraph 38, it: 

(a) admits that on 16 March 2011 it made an announcement entitled 'Trading Update' 

(16 March 2011 Announcement NST.100.001.0446) which included the 

statements: 

"Billabong International Limited today announced a likely negative impact to its 
net profit after tax (NPAT) for the 2010-11 financial year due to the series of 
natural disasters in Japan, commencing with the earthquake of Friday, 11 March 
2011. 

The natural disasters in Japan follow an earthquake in Christchurch, New 
Zealand, on 22 February 2011. ... when coupled with the latest natural disasters 
in Japan, there is potential for the combined impact to reach levels that would 
materially impact Group profitability. 

While it is extremely difficult to forecast the ultimate financial cost of such natural 
disasters and their likely effect on both wholesale customers and consumer 
sentiment, particularly within tourism destinations throughout the Pacific rim, the 
direct cost will likely result in the Group's NPAT for the 2010-11 financial year 
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being lower than the forecast previously provided to the market on 18 February 
2011. At this time, the Company forecast NPAT to be flat in constant currency 
terms compared to the prior year. The Company now anticipates NPAT is likely to 
be 2% to 6% lower in constant currency terms compared to the prior year." 

(b) admits that in the 16 March 2011 Announcement (NST.100.001.0446) it stated 

that further information would be available later that morning on a pre-recorded 

call on www.billabongbiz.com; 

(c) says that the allegation that it "said nothing further about Billabong's EBIT growth" 

is vague and embarrassing; and 

(d) otherwise does not admit the allegations in paragraph 38. 

39. As to paragraph 39, it: 

(a) admits that on 16 March 2011 it released a pre-recorded call (16 March 2011 

Pre-recorded Call BIL.500.024.6469) and that the call included the statements: 

"This call is in addition to Billabong's ASX announcement dated 16 March 2011, in 
which we discuss the potential impact from the series of natural disasters in 
Japan. 

I think it important to state from the outset that there was extensive internal 
discussion about whether we needed to make a market announcement given we 
are yet to experience any material loss of business. But in those discussions it 
was apparent we had a potential exposure ... or more than that, a likely impact ... 
and it is for that reason we ultimately felt it important to address the market at this 
early juncture. 

So, today we've issued a new forecast range for net profit after tax for the 2010-
11 financial year. ... 

Again our final determination is a best estimate based on what we know today 
and it is likely to be many months before we can precisely quantify the financial 
impact of the disasters. 

I would like to stress that today's announcement is not a general update of our 
overall business. The balance of business is performing to levels as discussed 
when we last addressed the market back in February. So, given the uncertainty of 
the environment and the fact we are working closely with our Japanese team in 
the short term to understand and manage through the difficult environment, we do 
not intend to have an analyst conference call on this matter." 

(b) otherwise denies the allegations in paragraph 39. 

40. As to paragraph 40, it: 

(a) refers to and repeats paragraphs 29 and 38 to 39 above; and 

(b) otherwise denies the allegations in paragraph 40. 

41. It denies the allegations in paragraph 41. 
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42. It denies the allegations in paragraph 42. 

43. It denies the allegations in paragraph 43. 

43A It denies the allegations in paragraph 43A.  

44. It denies the allegations in paragraph 44 and says, further or alternatively, that if made 

(which is denied) the 4-6-Mar-sh-2-0-1-1-First FY12 Retail Strategy Representations and the 

Genuine Basis for 16 March 2011 Statements Representation  were withdrawn or 

qualified by the statements made on 19 August 2011 as referred to in paragraphs 

49/(-g-), 49.141451.4(4 51.5(4) and 51.6(-e) below. 

45. As to paragraph 45, it: 

(a) refers to and repeats paragraphs 34 and 35  above; and 

(b) admits that its YTD EBIT and EBITDA results to end of February 2011 were 

-18.7% and -13.7% respectively as against its internal F4 forecast; and  

(b-)(c)  otherwise denies the allegations in paragraph 45. 

46. As to paragraph 46, it: 

(a) refers to and repeats paragraphs 35 40 and 45 above; and 

(b) says further or alternatively, that, if insofar as any of the statements admitted in  

paragraphs 38 and 39 above as having been made on 16 March 2011 are  

statements as to future matters, it had reasonable grounds for making those  

statements; and  

(49)(c)  otherwise denies the allegations in paragraph 46. 

Particulars  

To the extent that any of the statements admitted in paragraphs 38 and 39 above 
as having been made on 16 March 2011 are statements as to future matters, the  
respondent had reasonable grounds for making those statements, including in  
particular the following matters:  

(i) It refers to and repeats the particulars to paragraph 35 above.  

(ii) On 15 March 2011 it had updated its internal FY11 F4 forecast 
(BIL.703.005.2281), which forecast:  

(A) FY11 NPAT of $126M;  

(B) an effective tax rate of 13.9%  

(C) one-off tax items of approximately $11.7M.  

47. As to paragraph 47, it: 

(a) refers to and repeats paragraphs 40, 45 and 46 above; and 
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(b) otherwise denies the allegations in paragraph 47. 

48. It denies the allegations in paragraph 48. 

48A As to paragraph 48A, it:  

(a) refers to and repeats paragraphs 25, 34, 35, 38, 45 and 46 above and their 

respective particulars;  

(b) admits that on 19 August 2011 it released its Appendix 4E Preliminary Financial 

Report for the period ended 30 June 2011 (FY11 Preliminary Final Report  

NST.100.001.0482), which included the statements (at page 3):  

"Net Profit After Tax (NPAT) for the year ended 30 June 2011 was $191.1 
million a decrease of 6.9% in constant currency terms (a decrease of 
18.4% in reported terms) compared to the prior corresponding period 
.(222)._ 

Reported NPAT was significantly adversely impacted by the unfavourable  
effect of the appreciation of the AUD, in particular against the Euro and the 
USD relative to the pcp. "  

(c) says that:  

(i) on or about 20 July 2011 it was aware that: 

(A) its effective tax rate for FY11 of approximately 7%; and 

(B) its estimated NPAT result for FY11 was a decrease of 

approximately 6.9%;  

(ii) the decrease of 6.9% was not materially outside the range provided to the 

market on 16 March 2011 that "The Company now anticipates NPAT is 

likely to be 2% to 6% lower in constant currency terms compared to the 

prior year." and  

(d) otherwise denies the allegations in paragraph 48A.  

Particulars  

(i) It refers to and repeats the particulars to paragraphs 35 and 36 above.  

(ii) Its internal FY11 F6 forecast dated 30 May 2011 (BIL.703.005.2399) 
forecast:  

(A) FY11 NPAT of $122M;  

(B) an effective tax rate of 12.9%  

(C) one-off tax items of approximately $11.7M.  

(iii) Email from Michelle Jenkins to Craig White dated 20 July 2011 attaching  
estimated results for year ended 30 June 2011 indicated an effective tax 
rate for FY11 of 7.1% (BIL.500.020.2507).  
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(iv) The board considered the draft unaudited results for FY11 at its meeting 
on 21 July 2011 and agreed that the 6.94% decline in NPAT was not  
materially outside the range provided to the market (BIL.001.004.0116).  

(v) Email from Craig White to Ted Kunkel on 4 August 2011  
(BIL.500.015.0798) refers to the FY11 full year unaudited profit and loss  
result having "not changed since the numbers discussed at the 21 July 
board meeting and remains materially in line with market guidance."  

(vi) The board considered the 2010/11 Full Year unaudited profit and loss  
results at its meeting on 9 August 2011 at which the CFO reconfirmed the  
result remained at NPAT growth of -6.9% which was materially in line with 
market guidance of -2% to -6% NPAT growth, and that there were no  
known material matters arising from the audit that required adjustment  
against that result (BIL.001.004.0125).  

48B It denies the allegations in paragraph 48B.  

48C It denies the allegations in paragraph 480.  

48D As to paragraph 48D, it:  

(a) refers to and repeats paragraph 48A(b) above; and 

(b) otherwise denies the allegations in paragraph 48D.  

48E It denies the allegations in paragraph 48E.  

48F As to paragraph 48F, it 

(a) admits that on 9 August 2011 the board considered the revised draft 2011/12 Fl  

forecast and that the minutes of that meeting (BIL.001.004.0125 at .0126) record: 

"Discussion took place on the revised draft Fl Forecast ... Constant 
currency NPAT growth is forecast at 5.5% although forecast constant 
currency EBITDA, EBIT and PBT growth is very strong at approximately 
30%.  

It was noted that guidance provided to the market in August 2010 indicated 
that " ... as the anticipated global recovery gradually takes hold and given 
the successful execution of various strategic and operational initiatives, the  
Group expects to return, in the absence of further unforeseen, exceptional 
circumstances, to more historic EPS growth rates in excess of 10% per 
annum in constant currency terms". It was agreed that considering the 
extreme volatility of global markets at the present time and the significant 
deterioration in retail market conditions there is little prospect of the Group  
returning to more historic EPS growth in the foreseeable future.  

It was noted that the first draft of the CEO/CFO presentations for the 
financial year ended 30 June 2011 will be provided to Directors by the end 
of the week. It was agreed that in the current conditions of volatile equity 
markets and fluctuating exchange rates it is impossible to provide forward 
guidance despite the underlying strength in the business."  
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(b) says that the various internal drafts of the Fl forecast discussed by management 

between 22 July and 9 August 2011 were incomplete, insufficiently definite and  

generated for internal management purposes;  

(c) otherwise denies the allegations in paragraph 48F.  

48G It denies the allegations in paragraph 48G and refers to and repeats paragraph 48J  

below.  

48H It denies the allegations in paragraph 48H and refers to and repeats paragraph 48J  

below.  

481 As to paragraph 481 it:  

(a) admits that its FY11 Preliminary Final Report released on 19 August 2011  

(NST.100.001.0482) included the statement (at page 6): 

"Twelve months ago the Group communicated the likely financial benefits 
from its evolving business strategy. At the time, the Group indicated that it 
was anticipating Earnings Per Share (EPS) growth rates in excess of 10% 
in constant currency terms to return from 2011-12. This guidance was 
predicated upon a global recovery gradually taking hold. With the  
exception of the USA and some Asian territories, global trading conditions 
have generally deteriorated significantly. This has been exacerbated by the 
recent global economic uncertainties and extreme volatility in currencies,  
especially the AUD/USD. Until there is more visibility of these matters, and 
more particularly their effect on consumer spending patterns and hence  
the quantum of underlying growth in EBITDA, the Group will not offer EPS 
guidance."  

(b) otherwise denies the allegations in paragraph 481 and refers to and repeats 

paragraph 48J below.  

48J It denies the allegations in paragraph 48J and says further that, in circumstances where:  

(c) the Respondent was due to publish its FY11 results and deliver its FY11  

Presentation on 19 August 2011;  

(d) between 9 and 19 August 2011 the Respondent finalised, inter alia, its FY11  

Presentation and its FY11 Preliminary Final Report;  

(e) the FY11 Presentation contained the statement set out at paragraph 49.2 below 

the Respondent was not required by section 674 of the Corporations Act to make a  

release to the market to the effect of the statement set out in paragraph 481 above prior 

to 19 August 2011.  
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49. As to paragraph 49: 

(4)49.1 as to paragraph 49.1, it: 

(-b-)(a)  admits that its FY11 Preliminary Final Report released  on 19 August 20114t 

4une-ao--1-1-(F-Y-14--Pfeliminary-Final-R-epoft) (NST.100.001.0482)7w4iel4 included 

the statements (at page 3): 

"EBITDA of $191.9 million represents a decrease of 16.2% in constant 
currency terms (a decrease of 24.3% in reported terms) compared to the 
pcp. The consolidated EBITDA margin of 11.4% decreased by 5.7% 
compared to that of the pcp of 17.1%, principally reflecting: 

• as anticipated, the initial combined dilutive impact on margins of the 
recent acquisitions of retailers West 49 in Canada and Surf Dive 'n' 
Ski (SDS)/Jetty Surf and Rush Surf, both in Australia — these margins 
are expected to increase as the Group's strategy to lift Billabong 
family brand share is realised over time (excluding these acquisitions, 
EBITDA margins would have been 13.1%, down from 17.1% in the 
pcp);" 

(-i-)(b)  otherwise denies the allegations in paragraph 49.1. 

W49.2 As to paragraph 49.2, it: 

(4)(a)  admits that the FY11 Preliminary Final Report (NST.100.001.0482) included the 

statements (at page 6): 

"The Group anticipates strong underlying growth in earnings before 
interest, tax, depreciation and amortisation (EBITDA) in the 2011-12 
financial year as the benefits of vertical margins, cost rationalisation and 
synergies from acquired assets flow through the business. At the NPAT 
line, this strong underlying growth in EBITDA will be significantly reduced 
by a higher effective tax rate as the Group cycles the one-off tax benefits 
included in the 2010-11 financial year." 

(4-)(b)  otherwise denies the allegations in paragraph 49.2. 

W49.3 As to paragraph 49.3, it: 

(-i-)(a)  admits that the FY11 Presentation (NST.100.001.0447) included the statements 

(at page 2): 

"During the 2010-11 financial year, the Group acquired major retail assets 
in Australia and Canada to enhance its route to market. As anticipated, this 
led to strong revenue growth at dilutive initial margins, which are expected 
to increase as the Group's strategy to lift Billabong family brand share is 
realised over time. It was for this reason, combined with the timing shift in 
the recognition of sales as a number of key wholesale accounts became 
company owned retailers, that the 2010-11 financial year was labelled a 
transition year for the Group." 
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(4)(b)  otherwise denies the allegations in paragraph 49.3. 

(f)49.4  As to paragraph 49.4, it: 

(4-)(a)  admits that the FY11 Presentation (NST.100.001.0447) included, in addition to 

the statements referred to in paragraph 49(c) above, the statements (at page 2): 

"The initiatives adopted during the 2010-11 financial year highlight the 
Group's drive to evolve and adapt its business to deliver longer term 
benefits and have resulted in a fundamental realignment of the business 
between wholesale and retail. The Group's direct to consumer operations 
contributed 38% of global sales revenues, up from 24% in the prior year. 
The Group now believes it has a more appropriate mix between wholesale 
business, online retailing and bricks and mortar retailing, thereby ensuring 
its route to market remains open and its customers have greater access to 
its strong portfolio of brands." 

f(b)  otherwise denies the allegations in paragraph 49.4. 

(g)49.5 As to paragraph 49.5, it: 

(-i-)(a)  admits that the FY11 Presentation (NST.100.001.0447) included the statements 

(at page 3): 

"The Group anticipates strong underlying growth in earnings before 
interest, tax, depreciation and amortisation (EBITDA) in the 2011-12 
financial year as the benefits of vertical margins, cost rationalisation and 
synergies from acquired assets flow through the business. At the NPAT 
line, this strong underlying growth in EBITDA will be significantly reduced 
by a higher effective tax rate as the Group cycles the one-off tax benefits 
included in the 2010-11 financial year." 

(4)(13)  otherwise denies the allegations in paragraph 49.5. 

(4)49.6 As to paragraph 49.6, it: 

(-i-)(a)  admits that the FY11 Presentation (NST.100.001.0447) included the statements 

(at page 19): 

"2011-12 financial year — Expected to deliver strong underlying growth 
in EBITDA 

— Expected to show improvements in EBITDA 
margins in company owned retail as vertical 
margins flow through" 

f(b)  otherwise denies the allegations in paragraph 49.6. 

(4)49.7  As to paragraph 49.7, it: 

(-I-)(a)  admits that the FY11 Presentation (NST.100.001.0447) (at page 3) and the FY11 

Preliminary Final Report (at page 6) included the statements: 

"Twelve months ago the Group communicated the likely financial benefits 
from its evolving business strategy. At the time, the Group indicated that it 
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was anticipating Earnings Per Share (EPS) growth rates in excess of 10% 
in constant currency terms to return from 2011-12. This guidance was 
predicated upon a global recovery gradually taking hold. With the 
exception of the USA and some Asian territories, global trading conditions 
have generally deteriorated significantly. This has been exacerbated by the 
recent global economic uncertainties and extreme volatility in currencies, 
especially the AUD/USD. Until there is more visibility of these matters, and 
more particularly their effect on consumer spending patterns and hence the 
quantum of underlying growth in EB1TDA, the Group will not offer EPS 
guidance." 

b)  otherwise denies the allegations in paragraph 49.7. 

49.8 As to paragraph 49.8 it: 

(a) admits that the FY11 Preliminary Final Report (NST.100.001.0482) (at page 5) 

and the FY11 Presentation (NST.100.001.0447) (at page 29) included the  

statements:  

"Cash inflow from operating activities decreased to $24.3 million, being 
87.0% lower compared to $187.2 million in the pcp, principally reflecting: 

• An increase in underlying working capital of $58.4 million compared 
to the pcp in constant currency terms; 
• 

The abovementioned increase in working capital of $58.4 million is broadly 
attributable to an increase in wholesale inventory of $51.0 million and 
receivables of $7.0 million. The significant increase in inventory is primarily 
as a result of weaker than expected in-season trading conditions and the 
deliberate strategy to hold relatively higher inventory levels compared to the 
pcp given continuity of product supply issues out of China and rising input 
costs, in particular cotton and wages....  

(b) otherwise denies the allegations in paragraph 49.8.  

49.9 As to paragraph 49.9, it: 

(a) refers to and repeats paragraph 49.8 above;  

(b) admits that the FY11 Preliminary Financial Report (NST.100.001.0482) (at page  

5) and the FY11 Presentation (NST.100.001.0447) (at pages 29 and 30) included  

the statements:  

"The Group is focussed on reducing working capital and it is expected that 
the majority of this increase in working capital will convert to cash over the  
course of the 2011-12 financial year." 

"On the basis of the above it is estimated that approximately $60.0 to $65.0 
million of working capital as at 30 June 2011 will be converted to cash over 
the course of the 2011-12 financial year." 

(c) otherwise denies the allegations in paragraph 49.9.  
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49.10 It says further that the FY11 Presentation (NST.100.001.0447) included the 

statements: 

(4--)(a)  at page 17: 

"Sales weighting of December (retail) and June (wholesale) now of higher 
importance to the Group trading results" 

R(o)  at page 19: 

"2011-12 financial year 
— At NPAT line, strong underlying growth in 
EBITDA significantly reduced by higher 
effective tax rate as Group cycles one-off tax 
benefits in the pcp 

— Global economic uncertainties and extreme 
volatility in currencies, especially AUD/USD, 
clouding outlook so EPS guidance not 
provided." 

1 49,249.11 It says further that it relies on the full terms and effect of the FY11 Preliminary 

Final Report (NST.100.001.0482) and the FY11 Presentation (NST.100.001.0447). 

50. It admits the allegations in paragraph 50. 

51. As to paragraph 51: 

(a-)51.1 as to paragraph 51.1, it: 

(-4(a)  admits that the transcript of the conference call between O'Neill, White and 

analysts on 19 August 2011 (FY11 Conference Call NST.100.002.0043) includes 

the statements attributed to O'Neill (at page 1): 

"So, we're now through our transition year and I think it's pretty reasonable 
to indicate that the strategy around the transition year generally went to 
plan." 

(4)(b)  otherwise denies the allegations in paragraph 51.1. 

.M51.2 As to paragraph 51.2, it: 

(-i-)(a)  admits that the transcript of the FY11 Conference Call (NST.100.002.0043) 

includes the statements attributed to O'Neill (at page 2): 

"The vertical margin that we've spoken about for some time with that push 
deeper into retailing is now starting to come through with the introduction of 
summer product in store in Australia and back-to-school product in West 
49. So that should be apparent when we next report to the market." 

(-i-i-)(b)  otherwise denies the allegations in paragraph 51.2. 
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51.3 As to paragraph 51.3, it:  

(a) admits that the transcript of the FY11 Conference Call (NST.100.002.0043) 

includes the statements attributed to White (at pages 7-8):  

"Now on the other piece, the underlying working capital, as Derek's 
mentioned, the fact is if you think back to the late FY11, there were 
concerns around supply chain constraints as well as costs. Look, the cost 
pressures may or may not go away. Wages I think we'd acknowledge, is 
likely to be an ongoing cost pressure but certainly cotton prices which were 
rising to all-time highs in the first half are now coming back dramatically 
and I'm sure Derek will probably comment later in the call on the outlook 
there. So there's moderation in costs pressures on the cotton side, but on 
the supply chain side, those constraints that were there, we're not seeing 
that at this point and therefore, that $58 million we basically largely see 
reverting back to cash as that inventory sells through in FY12." 

... I don't think we're planning not to convert it into cash. That inventory is 
largely current and the expectation is we will convert it into cash."  

(b) otherwise denies the allegations in paragraph 51.3.  

(-8)51.4 As to paragraph 51.34, it: 

(-0(a)  admits that the transcript of the FY11 Conference Call (NST.100.002.0043)  

includes the statements attributed to O'Neill (at page 10): 

"A lot of those things are just completely out of our control and we're in the 
front of that you might say, because we're obviously selling to a very broad 
consumer around the world and that's challenging right now. I don't think 
that we're isolated in having some challenges as a retailer, however in that 
period the investments that we've made we'll definitely begin to see those 
vertical margins flow through and I would like to think that that will put us in 
a reasonably good position over the next 12 months. Unfortunately, what's 
going to happen to revenue and frankly whether people are going to be 
saving more or spending is just really, really difficult to call." 

(-i-i-XID)  otherwise denies the allegations in paragraph 51.3. 

(4)51.5 As to paragraph 51.45, it: 

(i-)(a)  admits that the transcript of the FY11 Conference Call (NST.100.002.0043) 

includes the following exchange between O'Neill and Phil Kimber of Goldman 

Sachs (at page 15): 

"Phil Kimber: The last one is really strong EBITDA growth. Can you give us 
any sort of sense there because there has been so many acquisitions and 
so many changes. Is strong double digit or is strong just positive? 

Derek O'Neill: Phil, all! would really say there is there are scenarios where 
that EBITDA could only be single digit or even negative, but I don't even 
want to imagine those scenarios. 

Phil Kimber: They're the bad scenarios. Failing them, it is more than likely 
double digits. 
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Derek O'Neill: Again, I don't want to give guidance after not giving 
guidance, but as I said, it would have to be really, really weak for it to be 
under double digit." 

(i-i)(b)  otherwise denies the allegations in paragraph 51.4. 

(e-)51.6 It says further that the transcript of the FY11 Conference Call (NST.100.002.0043) 

included: 

(-0(a)  the following statements attributed to O'Neill (at page 1): 

"...Now, before I move on to some of those changes, there were a few 
things that were obviously a little out of our control that impacted the 
business during the transition year. These included: 
- the significant deterioration in consumer spending patterns in Australia; 
- the impact of natural disasters in Australia, Japan and New Zealand; 
- the softening of consumer spending in Europe late in the year on the 
back of general economic concerns throughout the region; and 
- currency movements, in particular, a strong AUD which affected many 
things that impact our business, including tourism in Australia and even 
where people shop. 

So, the combined effect of these, coming on top of the transition year, have 
certainly dampened the company's trading result and pushed the company 
to the bottom end of its guidance range." 

0-0(b)  the following exchange between O'Neill and Daniel Broeren of RBS (at page 12): 

"Daniel Broeren from RBS: ...I just want to ask a question about the 
decision to remove the guidance in FY12. ... You've said that you're not 
going to do 10% growth. What should we expect? Is it going to be closer 
than five or is it going to be closer to zero? ... 

Derek O'Neill: Obviously it is very difficult to answer because we're not 
giving guidance. I think it is fair to say, as I indicated, revenue through the 
door at retail in particular plays a big part on ultimately where you end up 
and $20 million of revenue coming through the door could make the 
difference between, frankly, moving your NPAT by potentially 3 or 4% on a 
growth basis, so with the volatility out there I can't even come close to 
probably answering that. The fact is that I don't know what Australian 
consumers are going to do. I don't know if there are predictions of another 
wet summer. I really don't know. I don't know if Europe is going to be in 
one piece in three months' time frankly. I just don't know and volatility on 
the stock market overnight tells me that visibility is pretty cloudy and 
therefore, it is just so difficult. It would be a dart board." 

0)51.7  It says further that it relies on the full terms and effect of the transcript of the FY11 

Conference Call (NST.100.002.0043). 

52. As to paragraph 52, it: 

(a) refers to and repeats paragraphs 49, 50 and 51 above; 

(b) refers to paragraph 85A below; and 

(c) otherwise denies the allegations in paragraph 52. 
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53. It refers to and repeats paragraph 52 above and refers to paragraph 58 below and 

denies the allegations in paragraph 53. 

54. It refers to paragraph 58 below and denies the allegations in paragraph 54. 

55. It denies the allegations in paragraph 55. 

56. It denies the allegations in paragraph 56. 

57. As to paragraph 57, it: 

{8457.1 As to paragraph 57.1, it  refers to and repeats paragraphs 34, 4_49, 50 and 51 

above.i, 

57.2 As to paragraph 57.2, it:  

(-134(a)  admits that its reported EBITDA margin was 11.4% in FY11; 

(-G--)(b)  admits that its reported EBITDA margin for Australasia was 11.0% in FY11; 

(.GI-)(c)  admits that for FY11: 

its sales revenue was $1,683.3 million; 

i) its total expenses (excluding impairments) were $1,554 million including 
depreciation and interest; 

(iii) its reported EBITDA was $191.9 million; and 

(-e-)(d)  otherwise denies the allegations in paragraph 57.2. 

57.3 As to paragraph 57.3, it:  

(a) refers to and repeats paragraphs 38, 39 and 51.6(a) above;  

(b) says that at the time of the 16 March 2011 Announcement, made shortly after the 

earthquake and tsunami referred to at paragraph 21.4(b)(iii) above:  

(i) it was difficult to forecast the ultimate financial impact and it was unable to 

quantify precisely the impact on its business in Japan, as stated in the 16  

March 2011 Announcement;  

(ii) internally management estimated that there was a risk range compared to 

the current internal EBIT forecast of A$0.7m to A$7.7m.  

Particulars  

(i) It refers to and repeats the particulars to paragraph 46 above.  

(ii) Email from Scott Govenlock to Derek O'Neill and others on 15 March 2011  
(BIL.500.005.8445) "Based on our best efforts as of today we estimate that 
a risk range exists in Japan compared to the current EBIT forecast (F4)  
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from $0.7m (YTD gap real and not recoverable based on the weekends 
events) to $7.7m.";  

(c) admits that the transcript of the FY11 Conference Call (NST.100.002.0043)  

includes the statements attributed to O'Neill (at page 3):  

"So, I'm happy to say that our business in Japan has bounced back from 
the tragic earthquake and tsunami back in March. In the aftermath of the 
earthquake, we took some product back from retailers and our margins 
were softer as we had to clear the inventory. There were also quite a few 
cancelled orders and we even still have a few doors that are yet to re-
open, but from mid-May and through June, our Japanese business did 
perform better than anticipated, but we still lost around half of our originally 
budgeted profit in Japan through the impact. Now, there will continue to be 
an impact in the first half of the current year, but our business in Japan is 
certainly improving."  

(d) otherwise denies the allegations in paragraph 57.3. 

57.4 As to paragraph 57.4 it:  

(a) says that the consolidated FY12 budget submitted to the board in April 2011  

included an increase of approximately $15 million in advertising and promotional  

expenditure compared with actual advertising and promotional expenditure in  

FY11, to a total of $84 million;  

(b) says approximately $14.4 million of FY12 budgeted advertising and promotional 

expenditure of $84 million was then frozen, to be released during the financial  

year depending on trading results (Frozen A&P amount);  

(c) says further that its internal FY12 Fl forecast as at 9 August 2011 reflected a  

reduction in the budgeted FY12 advertising and promotional expenditure (of $84 

million) of approximately $9m, which in any event was less than the Frozen A&P 

amount.  

Particulars 

(i) Consolidated Budget / Business plan 2012 — 2015 in April 2011  
(BIL.600.001.0298 at .0321 and .0323).  

(ii) White email dated 20 April 2011 (BIL.500.006.0193).  

(iii) White email dated 18 July 2011 (BIL.500.015.0022).  

(iv) Board minutes 9 August 2011 (BIL.001.004.0125)  

(d) otherwise denies the allegations in paragraph 57.3.  

57.5 As to paragraph 57.5 it:  

(a) admits that the minutes of the board meeting held on 9 August 2011 record that:  

"Discussion took place on the revised draft Fl Forecast ... Constant 
currency NPAT growth is forecast at 5.5% although forecast constant 
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currency EBITDA, EBIT and PBT growth is very strong at approximately 
30%.  

It was noted that guidance provided to the market in August 2010 indicated 
that "... as the anticipated global recovery gradually takes hold, and given  
the successful execution of various strategic and operational initiatives, the 
Group expects to return, in the absence of further unforeseen, exceptional 
circumstances, to more historic EPS growth rates in excess of 10% per 
annum in constant currency terms". It was agreed that considering the 
extreme volatility of global markets at the present time and the significant 
deterioration in retail market condition there was little prospect of the  
Group returning to more historic EPS growth in the foreseeable future.  

It was noted that the first draft of the CEO/CFO presentation for the 
financial year ended 30 June 2011 will be provided to Directors by the end 
of the week. It was agreed that in the current condition of volatile equity 
markets and fluctuating exchange rated it is impossible to provide forward 
guidance despite the underlying strength in the business."  

(b) otherwise denies the allegations in paragraph 57.5.  

57.6 It denies the allegations in paragraph 57.6.  

57.7 As to paragraph 57.7 it:  

(a) admits that a document headed 'Budget! Business Plan 2012 — 2015'  

(BIL.502.014.6820) included a comment (at page 13, headed 'Retail Stores by 

Region (Net of Store Closures)'):  

"•Stand alone retail EBIT margins to improve from (3.3%) in FY11 to 
(1.8%) in FY12 and to 1.6% in FY15 driven by improved third party supplier 
terms, some rent reductions and closure of underperforming stores"  

(b) otherwise denies the allegations in paragraph 57.7.  

57.8 As to paragraph 57.8 it:  

(a) refers to and repeats paragraph 34.7E above; and  

(b) otherwise denies the allegations in paragraph 57.8.  

57.9 As to paragraph 57.9 it:  

(a) says that the allegation that its EBITDA for FY11 was "improved" by several non-

recurring items is vague and embarrassing;  

(b) admits that its FY11 EBITDA was affected by a reduction in FY11 bonus 

provisions;  

(c) admits that its EBITDA for FY11 took into account one-off inventory opening 

balance adjustments made in accordance with Australian Accounting Standards 

AASB 3 Business Combinations in relation to its RVCA acquisition; and  
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(d) otherwise denies the allegations in paragraph 57.9.  

57.10 As to paragraph 57.10, it:  

(a) says that:  

(i) it commenced its analysis of working capital prior to 19 August 2011., 

(ii) as at 19 August 2011, it estimated that approximately $60 to $65 million of 

working capital as at 30 June 2011 would be converted to cash over the  

course of the 2011-12 financial year, 

selling inventory and collecting receivables do not necessarily have a 

negative impact on EBIT;  

it allocated Andy Laws to carry out the project of working capital reduction; 

and  

(b) otherwise denies the allegations in paragraph 57.10.  

Particulars  

(i) Email on 20 April 2011 from Craig White (BIL.500.006.0174).  

(ii) Board meeting minutes 2 June 2011 recording discussion of working  
capital and prioritisation of liquidation of inventory and collection of 
receivables (BIL.001.004.0107).  

(iii) Email on 21 July 2011 from Michael Gray to region heads attaching  
working capital analysis (BIL.516.004.4600 and BIL.516.004.4602).  

(iv) Email on 4 August 2011 from Craig White to Ted Kunkel which included an  
analysis of working capital balances (BIL.500.015.0798).  

(v) Email on 5 August 2011 from Craig White to the board attaching his CFO  
report (dated 9 August 2011) (BIL.500.015.0901 and BIL.500.015.0914)  
which included "On the basis of both notes 1 and 2 above it/s estimated 
that approximately $60 to $65m of working capital will be converted to cash 
over the course of FY12 and this is included in the latest revised draft C10 
cash flow forecast."  

(vi) Email on 25 August 2011 from Craig White to Andy Laws  
(BIL.500.015.2054).  

(vii) Email on 27 August 2011 from Andy Laws to Derek O'Neill, Craig White  
and others attaching a draft presentation entitled 'Working Capital Project:  
Scope' (BIL.500.012.4595 and BIL.500.012.4597).  

57.11 As to paragraph 57.11 it:  

(a) says that the allegation that sales to major North America wholesale customer 

Pacific Sunwear (PacSun) would be likely to decline "significantly" is vague and 

embarrassing;  

(b) admits that it was aware that sales to PacSun would decline in FY12 compared 

with sales in FY11;  
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(c) says that it took account of this in its FY12 budget for North America; and  

(d) otherwise denies the allegations in paragraph 57.11.  

Particulars  

North America budget / business plan 2012 -2015 (BIL.502.012.9665 at .9671,  
.9672, .9682, .9683).  

58. As to paragraph 58, it: 

(a) refers to and repeats paragraphs 52 and 57  above; 

(b) says that none of the statements admitted in paragraphs 49 and 51 above is a 

statement by the respondent as to future matters; 

(c) says, alternatively, that insofar as any of the statements admitted in paragraphs 

49 and 51 above are statements as to future matters, it had reasonable grounds 

for making those statements; and 

(d) otherwise denies the allegations in paragraph 58. 

Particulars 

To the extent that any of the statements admitted in paragraphs 49 or 51 above 
are statements as to future matters, the respondent had reasonable grounds for 
making those statements, on the basis thatincluding in particular the following 
matters: 

(i) its FY12 budgets and forecasts were arrived at after a detailed iterative 
process in which: 

(A) during March and April 2011 each regional operation prepared its 
business plan and FY12 budget, and submitted data and 
assumptions to corporate head office (BIL.502.012.8027,  
BIL.502.012.8028, BIL.502.012.8256, BIL.502.012.8263,  
BIL.502.012.8557, BIL.502.012.8558); 

(B) the regional operations' submissions were analysed by corporate 
head office, and were the subject of discussions between 
representatives of corporate head office and regional 
representatives (BIL.500.020.4773, BIL.500.020.4777); 

(C) corporate head office prepared a consolidated group budget 
incorporating the regional budgets (BIL.500.020.4854,  
BIL.500.020.4855, BIL.500.020.4856, BIL.500.020.4821,  
BIL.500.020.4822, BIL.500.020.4853, BIL.500.020.4967,  
BIL.500.020.4969); 

(D) the FY12 regional budgets and consolidated group budget were 
presented to, discussed and approved by the board at its meeting 
on 18-19 April 2011 (BIL.600.001.0298, BIL.001.004.0097); 

(E) during July and August 2011 each regional operation prepared its 
updated Fl forecast for FY12 and submitted data and assumptions 
to corporate head office  (BIL.500.008.1703, BIL.500.008.1708); 

(F) the regional operations' submissions were analysed by corporate 
head office, and were the subject of discussions and meetings 
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between representatives of corporate head office and regional 
representatives (BIL.500.008.1625, BIL.500.008.1890,  
BIL.500.008.1893); 

(G) corporate head office prepared a consolidated group Fl forecast for 
FY12 incorporating the regional forecasts (BIL.500.015.0798,  
BIL.500.015.0806, BIL.500.015.0808, B1L.500.015.0809); 

(H) the Fl consolidated group forecast for FY12 was presented to and 
discussed by the board at its meeting on 9 August 2011 
(BIL.001.002.1309 at .1313 and .1319, BIL.001.004.0125); 

(11) the growth in EBITDA would be generated by: 

(A) the realisation of the strategy described in paragraph 15 above; 

(B) the North American retail business including the West 49 business 
(acquired in September 2010); 

(C) the Australian retail business generally (including opening more 
Billabong stores and developing the respondent's online retail 
business Surfstitch); 

(D) the European retail business; 

(E) the wholesale business in Europe with an expected increase in 
sales including growth from improved margins as a result of the 
transfer of the distribution of Dakine branded product from a third 
party to the respondent. 

(iii) It also stated that: 

(A) it was 'really, really difficult to call' whether people are going to be 
saving more or spending; 

(B) having regard to all the uncertainties as to consumer sentiment in 
Australia, weather conditions, the economies of Europe and the 
volatility of the stock market and currencies, it was impossible to 
predict EBITDA growth and that any prediction 'would be a dart 
board' and that the respondent 'was not giving guidance.' 

(iv) It refers to and repeats the particulars under paragraphs 57.3 and 57.10.  

59. As to paragraph 59, it: 

(a) refers to and repeats paragraph 52 above; and 

(b) otherwise denies the allegations in paragraph 59. 

60. It denies the allegations in paragraph 60. 

61. As to paragraph 61, it: 

(a) admits that on 23 September 2011 it released the FY11 Shareholder Review 

(NST.100.001.0619 at .0629) and the FY11 Full Financial Report 

(NST.100.001.0619 at .0661) and that the FY11 Full Financial Report included the 

statements (at page 6): 
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"Twelve months ago the Group communicated the likely financial benefits from its 
evolving business strategy. At the time, the Group indicated that it was 
anticipating Earnings Per Share (EPS) growth rates in excess of 10% in constant 
currency terms to return from 2011-12. This guidance was predicated upon a 
global recovery gradually taking hold. With the exception of the USA and some 
Asian territories, global trading conditions have generally deteriorated 
significantly. This has been exacerbated by the recent global economic 
uncertainties and extreme volatility in currencies, especially the AUD/USD. Until 
there is more visibility of these matters, and more particularly their effect on 
consumer spending patterns and hence the quantum of underlying growth in 
EBITDA, the Group will not offer EPS guidance." 

(b) refers to and repeats paragraphs 21 and 49 above; 

(c) refers to and relies on the full terms and effect of the FY11 Shareholder Review 

(NST.100.001.0619 at .0629) and the FY11 Full Financial Report 

(NST.100.001.0619 at .0661); and 

(d) otherwise denies the allegations in paragraph 61. 

62. As to paragraph 62, it: 

(a) refers to and repeats paragraphs 52 and 61 above; and 

(b) otherwise denies the allegations in paragraph 62. 

63. It denies the allegations in paragraph 63 and refers to and repeats paragraph 62 above. 

64. It denies the allegations in paragraph 64. 

65. It denies the allegations in paragraph 65. 

66. It denies the allegations in paragraph 66. 

67. As to paragraph 67,4t: 

(a)67.1 As to paragraph 67.1 it  refers to and repeats paragraph 57 abovei.... 

67.2 As to paragraph 67.2 it:  

(-13)(a)  admits that it was aware of its EBITDA for July and August 2011; and 

(-a-)(b)  otherwise denies the allegations in paragraph 67.2. 

67.3 As to paragraph 67.3 it refers to and repeats paragraph 21.6 above.  

67.4 As to paragraph 67.4 it:  

(a) says that the allegation that it had or would during FY1 'buy back a substantial 

amount of stock sold through "closeout" sales in FY11' is vague and  

embarrassing;  
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(b) admits that as at 23 September 2011 it was aware that it would during FY12 buy 

back some stock sold through 'closeout' sales in FY11; and  

(c) otherwise denies the allegations in paragraph 67.3.  

67.5 As to paragraph 67.5 it:  

(a) says that the allegation that its current cashflow forecast included "a further 

significant increase in inventory levels and working capital" is vague and  

embarrassing; and  

(b) otherwise denies the allegations in paragraph 67.4.  

67.6 As to paragraph 67.6, it:  

(a) says that the allegation that potential measures to reduce working capital  

including a reduction in pre-shipping to customers and "close-out" sales would  

have a potentially "significant" negative impact on EBIT is vague and  

embarrassing;  

(b) says that it knew some potential measures to reduce working capital could have a 

potentially negative impact on EBIT, but selling inventory, including through  

closeout sales, and collecting receivables do not necessarily have a negative  

impact on EBIT; and  

(c) otherwise denies the allegations in paragraph 67.6.  

Particulars 

(i) Presentation titled 'Working Capital Project: Scope' (8E508.002.9772 at  
9782) attached to an email dated 10 September 2011 from Laws to Bryant 
(BIL.508.002.9771).  

(ii) A further version of the 'Working Capital Project: Scope' presentation  
(BIL.508.003.0080) attached to an email dated 20 September 2011 from  
Laws to Fogliato and Alonso (BIL.508.003.0079).  

(iii) A further version of the 'Working Capital Project: Scope' presentation  
(BIL.508.003.0108) attached to another email dated 20 September 2011  
from Laws to Naude and Bryant (BIL.508.003.0107).  

68. As to paragraph 68, it: 

(a) refers to and repeats paragraphs 58 and 62 above; and 

(b) otherwise denies the allegations in paragraph 68. 

69. As to paragraph 69, it: 

(a) refers to and repeats paragraph 62 above; and 

(b) otherwise denies the allegations in paragraph 69. 
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70. It denies the allegations in paragraph 70. 

71. As to paragraph 71: 

(-a)71.1 as to paragraph 71.1, it: 

(-I-)(a)  admits that the 2011 AGM Addresses (NST.100.001.0800) included the 

statements (at page 4): 

"Overall, the business in the first quarter generally performed to internal 
expectations. In revenue terms, total sales for the Group to 30 September 
2011 were up 24.7% over the same period in the prior year in constant 
currency terms. Excluding acquisitions, Group sales revenue was up 
approximately 6% and the business remains on track to deliver strong 
underlying EBITDA growth in constant currency terms in the 2011-12 
financial year. ..." 

(-i-i)(b)  otherwise denies the allegations in paragraph 71.1. 

(--19)71.2 As to paragraph 71.2, it: 

(-i-)(a)  admits that the 2011 AGM Addresses (NST.100.001.0800) included the statement 

(at page 4): 

"I can advise that the vertical margin contribution that the Group 
anticipated from the move deeper into retail is starting to become apparent, 
so that gives us confidence that the direct-to-consumer strategy is sound. 

(-i-i-)(b)  otherwise denies the allegations in paragraph 71.2. 

f-c-)71.3 As to paragraph 71.3, it: 

a)  admits that the 2011 AGM Addresses (NST.100.001.0800) included the 

statements (at page 5): 

"So, overall, I can reiterate that the Group is performing to plan and 
anticipates strong underlying EBITDA growth in constant currency terms in 
the current financial year." 

(-4)(b)  otherwise denies the allegations in paragraph 71.3. 

(4*71.4 It says further that the 2011 AGM Addresses (NST.100.001.0800) included the 

statements (at page 5): 

"As investors are no doubt aware, there is great uncertainty about the 
economic fundamentals of several European countries so - despite the 
continued growth in sales - the Group remains cautious in our outlook for 
this region until greater clarity emerges. 

As identified at the time of the full year results, I remind shareholders of the 
significance of the December and June trading periods and their weighting 
in our full year results. Both of these months, which represent the peak of 
Christmas trading in company owned retail stores worldwide and key 
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product deliveries windows in the northern hemisphere, are very important 
to the overall performance of the Group." 

(e)71.5 It says further that it relies on the full terms and effect of the 2011 AGM 

Addresses (NST.100.001.0800). 

72. As to paragraph 72, it: 

(a) refers to and repeats paragraphs 52 and 71 above; and 

(b) otherwise denies the allegations in paragraph 72. 

73. It denies the allegations in paragraph 73 and refers to and repeats paragraph 72 above. 

74. It denies the allegations in paragraph 74. 

75. It denies the allegations in paragraph 75. 

76. It denies the allegations in paragraph 76. 

77. As to paragraph 77, it: 

refers to and repeats paragraphs 67 and 71 above; 

admits that it was aware of its financial results for 1Q12; aid 

(c) admits that its YTD EBIT and EBITDA results to the end of September 2011 were 

below its internal FY12 Fl forecast;  

(d) says further that:  

(i) its YTD EBIT and EBITDA results to the end of September 2011 were  

61.5% and 2.4% respectively ahead of its internal FY12 F2 forecast; and  

(ii) its YTD EBIT and EBITDA results to the end of September 2011, available 

on 21 October 2011, were 138% and 664.9% respectively ahead of the 

prior year; and  

(e)(e)  otherwise denies the allegations in paragraph 77. 

78. As to paragraph 78, it: 

(a) refers to and repeats paragraph 72 above; 

(b) says that none of the statements admitted in paragraph 71 above is a statement 

by it as to future matters; 

(c) says, alternatively, that insofar as any of the statements admitted in paragraph 71 

above are statements as to future matters, it had reasonable grounds for making 

those statements; and 
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(d) otherwise denies the allegations in paragraph 78. 

Particulars 

To the extent that any of the statements admitted in paragraph 71 above are 
statements as to future matters, the respondent had reasonable grounds for 
making those statements, including in particular the following matters because: 

(i) of the matters set out in the particulars to paragraph 58 above; 

(ii) a further forecast was arrived at after a detailed iterative process in which: 

(A) in September 2011 each regional operation prepared its updated F2 
forecast for FY12 and submitted data and assumptions to corporate 
head office (BIL.500.021.5789, BIL.500.021.5805,  
BIL.500.021.5806, BIL.502.003.6944, 6E502.010.6458,  
BIL.502.010.6460, BIL.502.010.6461, BIL.502.010.6603,  
6E502.010.6606, BIL.502.010.6607, BIL.502.010.6608,  
BIL.516.008.2467, BIL.516.008.2469, 6E516.008.2470); 

(B) the regional operations' submissions were analysed by corporate 
head office, and were the subject of discussions and meetings 
between representatives of corporate head office and regional 
representatives (BIL.502.001.1424, 6E500.015.3789, 
BIL.500.003.9026, BIL.500.015.3861); 

(C) corporate head office prepared a consolidated group F2 forecast for 
FY12 incorporating the regional forecasts (BIL.502.010.6726,  
BIL.502.010.6727); 

(D) the F2 consolidated group forecast for FY12 was presented to and 
discussed by the board at its meeting on 7 October 2011 
(6E001.002.1829 at .1832 and .1838, 6E602.001.0425); 

having regard to the F2 forecast, EBITDA would grow by $49.7m (26%), 
from $191.88m in 2010-2011 to $241.62m in 2011-2012; 

(iv) the growth in EBITDA would be generated by: 

(A) the North American retail business; 

(B) the Australian retail business; 

(C) the European retail business; 

(D) the October to December period, encompassing Thanksgiving sales 
in the United States and the Christmas period, which was likely to 
contribute significantly to the results for 1H12; 

(v) further, the Financial Report September 2011 (BIL.500.008.5841) provided 
to the board on 21 October 2011 (6E500.008.5840) indicated that the 
YTD EBITDA to 30 September 2011 was $13.261m compared with the F2 
forecast of $12.953m, an increase of 2.4%, and compared to $1.734m 
YTD in the previous year adjusted for constant currency exchange rates, 
an increase of 664.9%. 

79. As to paragraph 79, it: 

(a) refers to and repeats paragraph 72 above; and 

(b) otherwise denies the allegations in paragraph 79. 
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80. It denies the allegations in paragraph 80. 

81. It admits the allegations in paragraph 81. 

82. As to paragraph 82, it: 

(a) It admits the allegations in paragraph 82 save to say that the ASX Announcement 

released on 25 November 2011 was issued by it in response to the price query 

received from ASX Compliance on 24 November 2011 (Response to Price 

Query BIL.504.010.8000); and 

(b) says further, that its Financial Report October 2011 (BIL.500.015.6606)  provided 

to the board on 18 November 2011 (BIL.500.015.6605), indicated that the YTD 

EBITDA to 31 October 2011 was $21.43m compared with $12.38m YTD in the 

previous year adjusted for constant currency exchange rates, an increase of 

73.2%. 

83. As to paragraph 83, it: 

(a) admits that its December 2011 Trading Update (NST.100.001.0809) included the 

following information: 

"At the time of its Annual General Meeting (AGM) in October, the Company 
indicated that Group sales revenue in the three months to 30 September 2011 
was up 24.7% in constant currency terms (up 6.2% adjusting for the impact of 
acquisitions) compared to the prior corresponding period (pcp) and the business 
anticipated strong underlying EBITDA growth compared to the pcp in constant 
currency terms in the 2011-12 financial year. 

Period Constant currency 
sales revenue growth 

Constant currency 
sales revenue growth adjusting for 

the impact of acquisitions 
For the three months to 
30 September 2011 

+24.7% +6.2% 

For the four months to 
31 October 2011 

+17.2% +2.8% 

For the five months to 
30 November 2011 

+11.7% +0.4% 

(b) says further that the December 2011 Trading Update also contained the following 

statements: 

"At the announcement of the 2010-11 financial year results in August and again 
at the AGM, the Company also stressed the magnitude of the December and 
June trading months to the Group's overall results for the 2011-12 financial year. 

Following receipt and finalisation of management accounts reflecting actual 
trading results for the month of November and receipt of preliminary retail sales 
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data for company owned stores for the period ended 11 December, the sales 
growth trend has deteriorated significantly in this critical retail period." 

(c) otherwise denies the allegations in paragraph 83. 

84. As to paragraph 84, it: 

(a) admits that its Half Year Results Presentation 2011-2012 released on 17 

February 2012 (1H12 Presentation NST.100.001.0811) included (at pages 2,3, 

5 and 6) the figures referred to in paragraphs 84.1 to 84.4; 

(b) admits that the 1H12 Presentation included (at page 18): 

"Direct to consumer business contributed 48.8% of Global sales revenue" 

(c) otherwise does not admit the allegations in paragraph 84; and 

(d) says further that it relies on the full terms and effect of the 1H12 Presentation 

(NST.100.001.0811). 

85. As to paragraph 85: 

(-a)85.1 as to paragraph 85.1, it: 

(4)(a)  admits that its Preliminary Financial Report 2011-2012 released on 27 August 

2012 (FY12 Preliminary Report NST.100.001.0945) included (at pages 4 and 5): 

(-A)(i)  global sales revenue $1,550.6 million; 

(-B-)(ii)  reported EBITDAI $130.351 million; 

(G3(iii)  adjusted EBITDAI $120.593 million; 

(4)(iv)  net loss after tax $275.6 million; 

(€)(v)  adjusted EBITDAI margin 7.8%; 

{-i-i-)(b)  admits that its Full Year Results Presentation released on 27 August 2012 (FY12 

Results Presentation NST.100.001.0919) included (at pages 4, 13, 14 and 15): 

(-A-)(i)  global sales revenue $1.55 billion; 

R(ii)  reported EBITDA $130.4 million; 

(-C-)(iii)  adjusted EBITDA $120.6 million; 

(iv)  reported NPAT of ($275.6) million; 

(E)(v)  reported EBITDA margin 8.4%; 

()(vi)  adjusted EBITDA margin 7.8%; 

(-Gyvii)EBITDA margin (post-Global costs) was 15.8%; 
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(144)(c)  admits that its Full Financial Report 2011-12 released on 21 September 2012 

(FY12 Full Financial Report NST.100.001.1085) included (at pages 4 and 5): 

(-A-)(i)  global sales revenue $1,550.6 million; 

(-B)(ii)  reported EBITDAI $130.351 million; 

(-C-)(iii)  adjusted EBITDAI $120.593 million; 

(-D3(iv)  net loss after tax $275.6 million; 

(-E--)(v)  adjusted EBITDAI margin 7.8%; and 

(4lc,4)(d)  otherwise does not admit the allegations in paragraph 85.1. 

(-b-)85.2 As to paragraph 85.2, it: 

(-14(a)  admits that the FY12 Results Presentation (NST.100.001.0919) included the 

statements (at page 8): 

"Direct to consumer business contributed approximately 46% of Group 
sales" 

(-i-i-)(b)  otherwise does not admit the allegations in paragraph 85.2. 

85A. Further, and in answer to paragraphs 52 to 85 and 107, it: 

(a) refers to and repeats paragraphs 49, 50, 51, 61 and 71 above and says that to the 

extent that the statements admitted in those paragraphs included statements 

concerning future performance, those statements were statements of the 

respondent's reasonable expectations at the time concerning future performance; 

(b) whether or not those expectations would be fulfilled depended, and was known to 

the market to depend on, many factors including the factors listed in paragraph 

85A(c) below, which were factors beyond the respondent's control; and 

(c) the performance of the respondent's business in FY11 and FY12 was affected by 

factors including: 

exchange rate fluctuations; 

(ii) general macro-economic conditions in the markets in which it operated; 

(iii) consumer trends; 

(iv) consumer sentiment; 

(v) the activities of competitors; 

(vi) decisions made by retailers to whom the respondent supplied wholesale; 
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the price of commodities used in the manufacture of the respondent's 

products; and 

(viii) climatic conditions and natural disasters. 

86. As to paragraph 86, it: 

(a) admits that: 

0 on Friday 16 December 2011 it had draft preliminary estimates of EBITDA 

for 1H12 in the range of $69.3m to $75.3m (BIL.001.004.0216,  

BIL.500.015.8437, BIL.500.015.8438); 

(ii) on Saturday 17 December 2011 it had sales revenues for 1H12, analysed 

estimates of EBITDA for 1H12 and the Financial Report November 2011 

(BIL.500.015.8501, BIL.500.015.8502, BIL.500.015.8504,  

BIL.500.015.8506); 

(iii) on Sunday 18 December 2011 the board met and discussed the matters 

referred to in paragraph 86(a)(ii) above and approved an ASX 

announcement for release to the market prior to opening on Monday 19 

December 2011 (BIL.001.004.0218); 

(b) denies that the facts in paragraphs 86(a)(i) and (ii) above constituted awareness 

of information for the purposes of Listing Rules 3.1 and 19.12; 

(c) says, further or alternatively, that prior to consideration by the board on 18 

December 2011: 

(i) a reasonable person would not expect the estimates of EBITDA for 1H12 

to be disclosed; 

( ) the estimates of EBITDA for 1H12 were confidential; 

( i) the estimates of EBITDA for 1H12 were in draft preliminary form only, and 

were a work in progress, such that they were insufficiently definite to 

warrant disclosure, and/or were information generated for internal 

management purposes; 

(iv) in the premises, Listing Rule 3.1 did not apply to the estimates of EBITDA 

for 1H12 by reason of the operation of Listing Rule 3.1A; and 

(d) otherwise denies paragraph 86. 

87. As to paragraph 87, it: 

(a) refers to and repeats paragraph 86 above; and 
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(b) otherwise denies the allegations in paragraph 87. 

88. As to paragraph 88, it: 

(a) refers to and repeats paragraph 86 above; and 

(b) otherwise denies the allegations in paragraph 88. 

89. As to paragraph 89, it: 

(a) admits that the December 2011 Trading Update (NST.100.001.0809)  stated that it 

anticipated reported EBITDA for the six months ending 31 December 2011 to be 

in the range of $70 million to $75 million (compared to $94.6 million in the pcp); 

and 

(b) otherwise denies the allegations in paragraph 89. 

90. It denies the allegations in paragraph 90. 

91. As to paragraph 91: 

(-a-)91.1 as to paragraph 91.1, it: 

(-0(a)  says that the formulation of expectations concerning future performance involves, 

among other things, making judgments informed by information regarding the past 

performance of the respondent's business; 

(-ii-)(b)  denies that its 'systems' were inadequate to serve the purpose set out in 

paragraph 91.1(a)(-i-) above; and 

(4-)(c)  otherwise denies the allegations in paragraph 91.1. 

(--b-)91.2 As to paragraph 91.2, it: 

(-14(a)  refers to and repeats paragraphs 35, 46, 58, 68, and 78 above; and 

(4-1-)(b)  otherwise denies the allegations in paragraph 91.2. 

(-e-)91.3 It denies the allegations in paragraph 91.3. 

92. It denies the allegations in paragraph 92. 

93. It denies the allegations in paragraph 93. 

94. It denies the allegations in paragraph 94. 

95. It denies the allegations in paragraph 95. 

96. It does not admit the allegations in paragraph 96. 
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97. As to paragraph 97, it: 

(a) refers to and repeats paragraphs 88 to 95 above; and 

(b) otherwise denies the allegations in paragraph 97. 

98. It denies the allegations in paragraph 98. 

99. It admits the allegations in paragraph 99. 

100. As to paragraph 100, it: 

(a) does not admit that the applicant and group members acquired an interest in 

securities in Billabong; and 

(b) otherwise denies the allegations in paragraph 100. 

101. It admits the allegations in paragraph 101. 

102. As to paragraph 102, it: 

(a) refers to and repeats paragraphs 48A and  49 above; and 

(b) admits that the FY11 Presentation (NST.100.001.0447) (at pages 23 and 24)and  

the FY11 Preliminary Financial Report (NST.100.001.0482) (at pages 3-5 and 52) 

included the followinq information:  

2011 
rn 

Depreciation 40.1 
Amortisation 1.8 

Income Tax Expense 8.9 

Depreciation and amortisation expense increased 17.9% in reported AUD terms 
(increase of 27.3% in constant currency terms) due to acquisitions and retail store 
expansion)  

The income tax expense for the year ended 30 June 2011 is $8.9 million ($57.9 
million in the pcp), an effective rate of tax of 7.0% (28.5% in the pcp). The lower 
effective tax rate is primarily driven by one-off amounts including an Original Issue 
Discount interest deduction of $10.1 million in the US on deferred consideration,  
recognition of prior year carry forward tax losses in the UK of $4.1 million, a prior 
year refund of withholding tax of $1.4 million from the French Tax Authority as a 
result of a reduction in the withholding tax rate from 10% to 5%, effective 1  
January 2010 and several prior year one-off tax adjustments totalling $2.1 million.  
Adjusting for these one-off amounts, the effective tax rate for the Group would 
have been approximately $21.0% in the year ended 30 June 2011 (27.0% in the 
pcp adjusting for one-off amounts).  
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Profit before income tax 

2011  
$'000 

126,900 

(-b-)(c)  otherwise denies the allegations in paragraph 102. 

102A It admits the allegations in paragraph 102A.  

102B As to paragraph 102B, it:  

(a) refers to and repeats paragraphs 25, 102 and 102A above:.  

(b) it admits the allegations in paragraph 102B.1 to 102B.4; and 

(c) otherwise denies the allegations in paragraph 102B.  

103. As to paragraph 103, it: 

(a) admits that: 

(I) on 19 August 2011 its share price fell to a low of $3.82 and closed at that 

price; 

(ii) on 22 August 2011 its share price fell to a low of $3.46 and closed at 

$3.53; 

(iii) on 23 August 2011 its share price fell to a low of $3.28 and closed at 

$3.29; and 

(b) otherwise denies the allegations in paragraph 103. 

104. It admits the allegations in paragraph 104. 

105. It admits the allegations in paragraph 105. 

106. As to paragraph 106, it: 

(a) admits that: 

( ) on 19 December 2011 its share price fell to a low of $2.02 and closed at 

$2.03; 

(ii) on 20 December 2011 its share price fell to a low of $1.70 and closed at 

$1.77; and 

(b) otherwise denies the allegations in paragraph 106. 

107. It denies the allegations in paragraph 107. 

108. It denies the allegations in paragraph 108. 
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109. It denies the allegations in paragraph 109. 

110. It denies the allegations in paragraph 110. 

111. It denies the allegations in paragraph 111. 

112. It denies the allegations in paragraph 112. 

Date: 15 June 2015 24 May 2016 

Signed by Ross Freeman 
Minter Ellison 
Lawyer for the respondent 

This pleading was prepared by Minter Ellison, C. Button and H. Tiplady of counsel and settled 

by C. Scerri Q.C. 
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