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Form 33
Rule 16.32

Defence

No. VID 410 of 2013
Federal Court of Australia
District Registry:
Division: General Division

George Camilleri and Ann Camilleri
Applicant

The Trust Company (Nominees) Limited ACN 000 154441
Respondent

To the Amended Statement of Claim dated 19 August 2013:

1 The respondent does not plead to paragraph 1 as that paragraph contains no allegation

against it.

2 The respondent:

2.1 does not admit the allegations in paragraph 2;

2.2. says further that the product issued by Australian Capital Reserve (ACR) was

properly described as unsecured deposit notes, in accordance with section 283BH

of the Corporations Act 2001 (Cth) (the Act).

3 The respondent does not admit the allegations in paragraph 3.

4 As to paragraph 4, the respondent:

4.1 admits that it entered into an Unsecured Note Trust Deed with ACR on or about

10 March 2000 (Trust Deed);

4.2 says that the Trust Deed was amended by way of a Deed of Amendment of

Unsecured Note Trust Deed entered into between the respondent and ACR on or

about 28 March 2001;

4.3 admits that it was the trustee for the holders of unsecured notes issued pursuant

to the Trust Deed;

4.4 says further that it will rely on the full terms and effect of the Trust Deed at trial;

and
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4.5 otherwise does not admit the allegations.

5 As to paragraph 5, the respondent:

5.1 denies that it contravened section 283DA of the Act; and

5.2 otherwise does not plead to paragraph 5.

6 The respondent admits paragraph 6.

7 The respondent admits paragraph 7.

8 The respondent admits paragraph 8.

9 The respondent says further that:

9.1 section 283BF of the Act required ACR to provide to it and to ASIC, within one

month of the end of each quarter, a report setting out the matters specified in sub

sections (4), (5) and (6);

9.2 section 318(1) of the Act required ACR to provide it with a copy of its annual

financial report, directors' report and auditors' report by the date prescribed in

section 315;

9.3 section 318(4) of the Act required ACR to provide to it, within 75 days of the end

of each half year, a copy of ACR's half-year financial report, directors' report and

auditors' report;

9.4 section 313(1) of the Act required ACR's auditor to provide to it a copy of any

report, certificate or other document that the auditor must give ACR under the Act,

the unsecured notes or the Trust Deed, within 7 days after provision of those

documents to ACR; and

9.5 section 313(2) of the Act required ACR's auditor to give it a written report about

any matter that the auditor became aware of in conducting an audit or review that

in the auditor's opinion is or is likely to be prejudicial to the interests of debenture

holders and in auditor's opinion, is relevant to the exercise of the powers of the

trustee for note holders, or the performance of the trustee's duties, under the Act

or the trust deed, within 7 days of the auditor becoming aware of the matter (the

313(2) matters).

10 As to paragraph 10, the respondent:

10.1 admits that section 283BB(c) imposed on ACR a duty to make all of its financial

and other records available for inspection by the trustee or an officer, employee

or registered auditor authorised by the trustee to carry out an inspection (trust

officer);
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10.2 admits that section 283BB(c) imposed on ACR a duty to give the trustee or a trust

officer any information, explanations or other assistance required by the trustee or

the trust officer, about matters relating to ACR's financial and other records;

10.3 admits that section 283HA of the Act conferred on the court power to give any

direction in relation to the performance of the trustee's functions or determine any

question in relation to the interests of note-holders that the court considers

appropriate, should the trustee apply for such direction or determination;

10.4 admits that section 283HB(1) of the Act conferred on the court power to make any

or all of the orders specified in sub-sections (a)-(g) on application by the trustee or

by ASIC, subject to the court having regard to the matters specified in section

283HB(2)(a)-d); and

10.5 otherwise does not admit the allegations.

11 The respondent admits paragraph 11.

12 As to paragraph 12, the respondent:

12.1 admits that the principal activity of ACR was the financing of the property

acquisitions, investments and developments undertaken by companies in the EPG

Group;

12.2 admits that ACR raised finance for lending to companies in the EPG Group by

inviting and accepting applications for the investment of funds in return for the

payment of interest and the issue of unsecured deposit notes with fixed terms

ranging from 90 days to 10 years, subject to the terms set out in the prospectuses

issued by ACR from time to time, in particular the prospectuses identified at

paragraph 15 below, on which it will rely at trial for their full terms and effect;

12.3 admits that it knew of the facts set out in sub-paragraphs 12.1 and 12.2; and

12.4 otherwise does not admit the allegations.

13 The respondent admits paragraph 13.

14 As to paragraph 14, the respondent:

14.1 says that the principal activity of ACR was financing;

14.2 says further that, as was disclosed by ACR in Prospectuses 7 and 8:

a) ACR used the majority of its available funds for making loans to companies in

the EGP Group for the property acquisitions, investments and developments

undertaken by companies in the EPG Group;

b) ACR sought to limit its holding of funds which were not able to be used in the

making of profitable loans;
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14.3 says that ACR's audited financial statements for the year ended 30 June 2004

disclosed, amongst its current assets, receivables of $187,370,818, which

amounts were or were substantially, loans receivable from companies in the EPG

Group;

14.4 says further that ACR's audited financial statements for the year ended 30 June

2004 were signed on 16 September 2004 and sent to it on or about 20 September

2004, and admits that it knew of the facts set out in sub-paragraph 14.3 on or

shortly after that date;

14.5 says that ACR's audited financial statements for the year ended 30 June 2005

disclosed, amongst its current assets, receivables of $247,499,350 and amongst

its non-current assets, receivables of $2,390,000 which amounts were or were

substantially, loans receivable from companies in the EPG Group;

14.6 says further that ACR's audited financial statements for the year ended 30 June

2005 were sent to it on or about 30 September 2005 and admits that it knew of

the facts set out in sub-paragraph 14.5 on or shortly after that date;

14.7 does not admit that the value of those loans depended upon the financial position

and performance of the relevant company in the EPG Group and on the value of

the land owned by the relevant company in the EPG Group to whom the moneys

were loaned; and

14.8 otherwise does not admit the allegations.

15 As to paragraph 15, the respondent says that:

15.1 Prospectus 7 was lodged with ASIC on 18 November 2004;

15.2 a replacement Prospectus 7 was lodged with ASIC on 2 December 2004,

replacing the prospectus lodged on 18 November 2004;

15.3 a further replacement prospectus was lodged with ASIC on 22 June 2005,

replacing the replacement Prospectus 7 lodged on 2 December 2004;

15.4 ACR issued unsecured notes pursuant to these prospectuses from the time of

their issue until replacement in the period up to and including 17 November 2005

(on which date Prospectus 8 was lodged); and

15.5 it otherwise does not admit the allegations.

16 As to paragraph 16, the respondent:

16.1 admits ASIC issued a report entitled, "Report 38 - High-yield debentures" in

February 2005 which, amongst other things, included the statement, "there is no

guarantee that the project will actually be completed or that it will ultimately be

worth the value attributed to it at the outset"; and
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16.2 admits that it became aware of that report at or about the time it was issued.

17 As to paragraph 17, the respondent:

17.1 admits that ACR's audited financial statements for the year ended 30 June 2005

disclosed that as at 30 June 2005 ACR had on issue unsecured notes totalling

$252,876,408, of which $110,830,332 were current liabilities and $142,046,076

were non-current liabilities;

17.2 admits that ACR's audited financial statements for the year ended 30 June 2005

disclosed that as at 30 June 2005 it owed compounded interest on unsecured

notes of $10,399,004, of which $3,944,358 was a current liability and $6,454,646

was a non-current liability;

17.3 admits that by 1 October 2005 it knew of the facts set out in sub-paragraphs 17.1

and 17.2; and

17.4 otherwise does not admit the matters alleged.

18 As to paragraph 18, the respondent:

18.1 admits that ACR's audited financial statements for the year ended 30 June 2005

disclosed total assets of $269,132,133;

18.2 admits that ACR's audited financial statements for the year ended 30 June 2005

disclosed total loans receivable (current and non-current) of $247,212,680 and

interest on receivable on secured loan advances of $2,470,199 (which together

total $249,682,879);

18.3 admits that by 1 October 2005 it knew of the facts set out in sub-paragraphs 18.2

and 18.3; and

18.4 otherwise does not admit the matters alleged.

19 As to paragraph 19, the respondent:

19.1 admits that ACR recognised a dividend in the financial year ending 30 June 2005

in the amount of $7,350,000;

19.2 says that, before that time, ACR had not paid a dividend since the financial year

ending 30 June 2002;

19.3 says that the amount of $7,350,000 paid comprised the following amounts:

Description

Interim 2005

Date of payment

12 August 2004

9 December 2004

Amount

Final 2004

Interim 2005 3 February 2005

$4,000,000

$500,000

$2,000,000
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Final 2005 23 May 2005 $850,000

19.4 admits that ACR's profit for the financial year ending 30 June 2005 after providing

for income tax was $3,236,131 ;

19.5 admits that it knew each of the above matters by 1 October 2005; and

19.6 otherwise does not admit the matters alleged.

20 As to paragraph 20, the respondent:

20.1 admits that the companies in the EPG Group recorded in its financial statements

for the year ending 30 June 2004, a profit of $632,452;

20.2 admits that it became aware of that fact on or about 2 December 2004;

20.3 admits that the companies in the EPG Group recorded in its financial statements

for the year ending 30 June 2005, a profit of $1,839,455;

20.4 admits that it became aware of that fact on or about 7 November 2005; and

20.5 otherwise does not admit the matters alleged.

21 As to paragraph 21, the respondent:

21.1 repeats the matters set out in paragraph 20;

21.2 admits that ACR recorded a profit of $3,236,131 (after providing for income tax) in

its audited financial statements for the year ended 30 June 2005;

21.3 admits that if a profit amount of $3,236,131 is deducted from a profit amount of

$1,839,455 the result is a loss of $1,396,676; and

21.4 otherwise does not admit the allegations.

22A In answer to the allegations at paragraphs 22 to 31 inclusive, the respondent says that it

was unable to know the financial position of the EPG Group as at 30 June 2005 until no

earlier than 31 October 2005, being the date on which the EPG Group financial statements

were completed and says further that it became aware of the financial position of the EPG

group as set out in its statement of financial performance for the year ended 30 June 2005,

on or around 7 November 2005, being the time at which ACR provided a supplementary

prospectus to the respondent for its consideration prior to lodging with ASIC.

22 As to paragraph 22, the respondent:

22.1 repeats paragraph 22A above;

22.2 admits that, for the financial year ending 30 June 2005, the EPG Group had a

consolidated net asset deficiency of $14,213,719;
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22.3 says that for the financial year ending 30 June 2005 property developments in

progress were included in the Group's accounts at the lower of cost and net

realisable value, rather than on a fair value basis;

22.4 says that, had the Group's property developments in progress been included in

the Group's accounts for the financial year ending 30 June 2005 on a fair value

basis, there would have been a net surplus of assets to liabilities of $79,593,772;

and

22.5 otherwise does not admit the matters alleged.

23 As to paragraph 23, the respondent:

23.1 repeats paragraph 22A above;

23.2 admits that in its audited financial statements for the year ended 30 June 2005

ACR recorded net assets of $5,766,787;

23.3 admits that if the amount of $5,766,787 (being a net asset surplus) is deducted

from the amount of $14,213,719 (being a net asset deficiency) the result is a net

asset deficiency of $19,980,506; and

23.4 otherwise does not admit the allegations.

24 As to paragraph 24, the respondent:

24.1 repeats paragraph 22A above;

24.2 admits that the EPG Group recorded "deferred tax assets" of $44,841 ,158 as a

non-current asset in its statement of financial position for the financial year ending

30 June 2005; and

24.3 otherwise does not admit the allegations.

25 As to paragraph 25, the respondent:

25.1 repeats paragraphs 22A and 24 above;

25.2 says that the EPG Group (comprised of EPG and its wholly owned Australian

subsidiaries) were part of an income tax consolidated group under the Tax

Consolidation Regime, whereby EPG was responsible for recognising the current

and deferred tax assets and liabilities for the tax consolidated group;

25.3 says that the deferred tax asset was a non-current asset in the accounts of the

EPG Group and as such would reduce future income tax liabilities of the Group;

25.4 says that insofar as the "deferred tax assets" had the effect of reducing the EPG

Group's future income tax liabilities, that reduction would result in an increase in

the Group's available cash flow to meet liabilities including the repayment of loans
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to ACR, where such amounts would otherwise have been used to meet tax

liabilities; and

25.5 otherwise denies the matters alleged.

26 As to paragraph 26, the respondent:

26.1 repeats paragraph 22A above;

26.2 admits that in their statement of financial position for the financial year ending 30

June 2005 the companies in the EPG Group recorded as a non-current asset,

intangibles (being goodwill) in the amount of $5,359,953; and

26.3 otherwise denies the allegations.

27 As to paragraph 27, the respondent:

27.1 repeats paragraph 22A above; and

27.2 otherwise does not admit the allegations.

28 As to paragraph 28, the respondent:

28.1 repeats paragraph 22A above;

28.2 repeats paragraphs 25 and 27 above; and

28.3 otherwise denies the allegations.

29 As to paragraph 29, the respondent:

29.1 repeats paragraph 22A above;

29.2 says that if the allegation is in respect of the EPG Group's financial statements for

the year ending 30 June 2005, the value of land and development projects owned

by the EPG Group recorded in those financial statements was an amount equal to

the lower of the cost and net realisable value of those assets;

29.3 says that the amount of $215,629,598, comprised current assets totalling

$96,755,729 and non-current assets totalling $118,873,869;

29.4 says that the market value of those assets as described in notes 1(d) and 10 of

the EPG Group's financial statements for the year ended 30 June 2005 was

$304,475,000; and

29.5 otherwise does not admit the allegations.

30 As to paragraph 30, the respondent:

30.1 repeats paragraph 22A above;
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30.2 admits that the financial statements for the EPG Group for the financial year

ending 30 June 2005 record, as current assets, receivables totalling $47,500,000

comprised of amounts due under:

(a) a contract for sale, exchanged on 30 June 2005, for the sale of property

at Chester Hill in the amount of $30.5 million scheduled to complete in

October 2005; and

(b) a contract for sale, exchanged on 30 June 2005, for the sale of Lots 50,

51 and 54 at Werrington scheduled to complete in October 2005, and

30.3 otherwise denies the allegations.

31 The respondent denies paragraph 31.

32 As to paragraph 32, the respondent:

32.1 denies the allegations; and

32.2 says further that the statement alleged was made in Prospectus 8 which was

issued on 17 November 2005 and first provided to the Respondent by ACR for its

consideration prior to its lodgement with ASIC on or about 8 November 2005.

33 As to paragraph 33, the respondent:

33.1 repeats paragraph 22A above;

33.2 admits that the market value ascribed to the EPG Group's property holdings in its

financial statements for the year ended 30 June 2005 was $304,475,000;

33.3 says that the EPG Group's financial statements for the year ending 30 June 2005

showed that:

(a) the market values ascribed to the various properties were based upon

independent valuations undertaken by reputable valuers;

(b) with the exception of the Waterloo property, all independent valuations

relied upon in the financial statements had been conducted within the 12

month reporting period ending 30 June 2005;

(c) the independent valuation of the Waterloo property was completed on 5

April 2004, being less than 3 months prior to the commencement of the

reporting period;

(d) the valuations based upon a discounted cash-flow methodology took

account of the impact of time and the staggered nature of the anticipated

outgoings to the relevant development, considering:

(i) the size, condition and position of the subject property;
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(ii) the sale and analysis of comparable properties in the area of

the subject property; and

(iii) the real estate market in the area of the subject property

around the date of valuation,

33.4 admits that on 31 October 2005 the directors of the EPG Group companies made

a declaration in accordance with a resolution of that company's Board of Directors

that:

(a) the EPG Group financial statements for the financial year ending 30 June

2005 dated 31 October 2005 gave a true and fair view of EPG's financial

position as at 30 June 2005 and of the performance of EPG and the EPG

Group companies; and

(b) in the directors' opinion, there were reasonable grounds to believe that

EPG will be able to pay its debts as and when they became due and

payable; and

33.5 otherwise denies the allegations.

34 As to paragraph 34, the respondent:

34.1 repeats paragraphs 22A and 33 above;

34.2 says further that the task of determining the value of the relevant developments on

completion was a matter for the skill and expertise of the independent valuers

engaged to prepare the relevant valuations; and

34.3 otherwise does not admit the allegations.

35 As to paragraph 35, the respondent:

35.1 repeats paragraph 22A above;

35.2 denies that it had knowledge of, or ought to have known of, the matters alleged;

35.3 says further that it cannot plead further to paragraph 35 because the pleading:

(a) does not specify the "interest bearing liabilities";

(b) does not specify the "financial capacity" of the EPG Group;

(c) does not specify the "additional finance" required to "retain and complete

its developments and hold them until they were sold at the assumed

values upon completion"; and

(d) because of (a) to (c), does not specify the basis for the conclusion

alleged; and

35.4 otherwise does not admit the allegations.
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36 As to paragraph 36, the respondent:

36.1 admits that ACR's financial statements and quarterly reports to it did not

themselves contain information about the precise dates on which the unsecured

notes on issue were due to be repaid and that it knew of that fact;

36.2 says that it knew, as was the fact, that ACR's financial statements distinguished

between current and non-current liabilities in respect of unsecured notes on issue;

36.3 says it knew, as was the fact, that in their reports to the ACR board for the year

ending 30 June 2004, the half year ending 31 December 2004 and the year

ending 30 June 2005, ACR's auditors reported on their analysis of unsecured

notes on issue by ACR, which analysis included:

(a) the total amount of unsecured notes on issue, and issued or rolled over

during the relevant period;

(b) the amount by value of early redemptions and maturities;

(c) the maturity profile, by value, of notes on issue;

36.4 says that those reports were provided to ACR under cover of the auditors' letters

dated 16 September 2004, 15 March 2005 and 27 September 2005 respectively;

36.5 says that it received those reports shortly after the dates mentioned in sub

paragraph 36.4;

36.6 says further that it knew, as was the fact, that unsecured notes were recognised in

ACR's financial accounts at the amount of the proceeds received, that interest

payable on the notes was recorded ACR's financial accounts as an expense in the

period to which it related, that unsecured notes and any capitalised interest was

treated by ACR as a debt to the note-holder and accordingly, ACR's liabilities in

respect of unsecured notes were recognised in its audited financial statements as

either current or non-current assets;

36.7 says further that it knew, as was the fact, that in respect of ACR's audited financial

statements for the year ended 30 June 2004, the half year ended 31 December

2004 and the year ended 30 June 2005:

(a) ACR's directors declared that the financial statements complied with

accounting standards and the Corporations Regulations and gave a true

and fair view of the financial performance and position of ACR and that in

their opinion there were reasonable grounds to believe that ACR would

be able to pay its debts as and when they fell due and payable;
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(b) ACR's auditors declared that in their opinion the financial reports gave a

true and fair view of the financial performance and position of ACR and

complied with accounting standards and the corporations regulations;

36.8 says further that it knew, as was the fact, that in each of the quarterly reports

provided to it by ACR's directors for the quarters (relevantly) ending 31 December

2004, 31 March 2005, 30 June 2005 and 30 September 2005 (which reports it

received, on or shortly after 27 January 2005,8 April 2005, 22 July 2005 and 14

October 2005 respectively) ACR's directors stated that:

(a) ACR had complied with the Trust Deed and with Chapter 2L of the Act;

and that

(b) no contingent liability of ACR was likely to mature within the following 12

months which would materially affect the ability of ACR to repay the

principal amount of, or interest in relation to, any unsecured note; and

36.9 says further that it knew, as was the fact, that at no time during 2004 or 2005 did

ACR's auditors notify it of a 313(2) matter.

37 As to paragraph 37, the respondent:

37.1 admits that ASIC issued an interim stop order on 4 November 2005 pursuant to

section 739 of the Act;

37.2 says that the interim stop order did not disclose the reason(s) why the order had

been issued;

37.3 admits that it knew on 4 November 2005 that the interim stop order had been

issued;

37.4 says that ASIC had issued the interim stop order due to a need to include in

Prospectus 7 the financial statements for the year ending 30 June 2005 for the

EPG Group; and

37.5 otherwise does not admit the matters alleged.

38 As to paragraph 38, the respondent:

38.1 denies the allegations;

38.2 repeats paragraphs 12 to 37 above;

38.3 says further that, as is apparent from the audited financial statements of ACR for

the year ended 30 June 2005, for the period ended 30 June 2005:

(a) ACR's revenues from ordinary activities had increased by $6,912,208 or

30% to $29,960,549;
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(b) ACR had generated profit from ordinary activities, after providing for

income tax of $3,236,131 representing profit of 10.8% as a percentage of

revenue;

(c) ACR's current assets exceeded current liabilities by $151,877,509;

(d) ACR had cash assets of $19,227,100 available to meet any immediate

funding requirements;

(e) ACR's total assets increased by $50,178,211 to $269,132,133;

(f) ACR had net assets of $5,766,787;

(g) ACR had generated net cash from operations of $6,920,881;

(h) ACR had raised funding from financing activities of $42,753,088; and

(i) ACR's auditors had issued an unqualified audit opinion.

38.4 says further that, as is apparent from the report to the Board prepared by ACR's

auditors concerning the financial position and performance of ACR as at 30 June

2005, in the auditors' opinion:

(a) ACR had adequate liquidity given its current ratio was 2.32;

(b) ACR was modestly geared at 45.62%;

(c) ACR had ceased offering unsecured notes with terms of 2 years or less

in favour of longer term unsecured notes; and

(d) the relative proportion of unsecured notes with maturity dates in excess

of four to five years had increased.

38.5 says further that it knew, as was the fact, that:

(a) the properties owned by members of the EPG Group which secured

loans advanced by ACR were each the subject of independent

valuations undertaken by reputable valuers; and

(b) such valuations were reflected in the "fair value" of $304,475,000 to

which the accounts referred.

38.6 says further that, acting with reasonable diligence, it was entitled to conclude,

from the matters pleaded at paragraphs 9, 36.2 to 36.7 and 38.3, 38.4 and 38.5,

that the property of ACR that was or would be available (whether by way of

security or otherwise), would be sufficient to repay the amounts deposited or lent

when they became due;

38.7 says further that in the section 439A Report to Creditors of the EPG Group

(Report to EPGL Creditors) dated 30 August 2007 McGrath Nicol stated that:
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(a) it is difficult to establish with certainty that the EPG Group entities were

insolvent at a date prior to 28 May 2007 (section 1.5);

(b) throughout FY2005 and FY2006 the EPG/ACR Group maintained a

satisfactory level of liquidity (section 5.5);

(c) the EPG Group paid accounts within 30 days (section 7.2.5);

(d) there was no evidence that the EPG Group defaulted on interest

payments on finance facilities (section 7.2.5);

(e) the directors had made arrangements to meet debt service obligations by

obtaining additional first ranking secured lending (section 7.2.6);

(f) construction was continuing and first ranking secured loan facilities were

not in default (section 7.2.6); and

(g) the EPG Group maintained appropriate transactional financial records.

39 As to paragraph 39, the respondent:

39.1 denies that upon its proper construction that section 283DA obliges a trustee to

make enquiries of the kind alleged; and

39.2 repeats paragraphs 36.2-36.7 and 38 above and says that by reason of those

matters it was in any case not obliged, acting diligently, to make the further

enquiries alleged.

40 As to paragraph 40, the respondent:

40.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39 above;

40.2 repeats paragraph 30 and 31 above;

40.3 says further that the alleged facts are alleged to have been set out in Prospectus

8 which the respondent did not receive until on or about 8 November 2005 and in

the Report to EPGL Creditors, which was dated 30 August 2007;

40.4 says further that the Report to EPGL Creditors stated that the vendor, Estate

Project Developments Pty Ltd, took a registered mortgage and charge over the

assets of AIPT; and

40.5 otherwise does not admit the allegations.

41 As to paragraph 41, the respondent:

41.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39;

10066135/2



15

41.2 says further that the alleged facts are alleged to have been set out in Prospectus

8 which the respondent did not receive until on or about 8 November 2005 and in

Report to EPGL Creditors, which was dated 30 August 2007; and

41.3 otherwise does not admit the allegations.

42 The respondent denies paragraph 42.

43 As to paragraph 43, the respondent:

43.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39;

43.2 says further that it did not receive Prospectus 8 until on or about 8 November

2005 and that the Report to EPGL Creditors was dated 30 August 2007; and

43.3 otherwise does not admit the allegations.

44 As to paragraph 44, the respondent:

44.1 repeats paragraph 43 above;

44.2 denies the allegation that, even if the loan to valuation ratio in the property had

already reached 85%, there was no additional equity in the property to fund further

borrowings;

44.3 denies the allegation that, even if there was no additional equity in the property to

fund further borrowings, there was no ability to fund development of the land;

44.4 admits the allegation that, according to ACR's valuation policy (insofar as that

policy is the approach adopted by ACR in its financial statements), where

construction of a project had not commenced, the value of the property for

security purposes was taken as the higher of its purchase price and its value in an

undeveloped state;

44.5 denies that "there was no ability to fund the development of the land";

44.6 denies that it follows from the matters alleged that "there was no prospect of the

property producing significant revenue for the company in the near future", and

says that it cannot plead further to the allegation because the pleading fails to

specify what is meant by "significant" or "near future"; and

44.7 otherwise does not admit the allegations.

45 As to paragraph 45, the respondent:

45.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39 above;

45.2 says further that it did not receive Prospectus 8 until on or about 8 November

2005 and that the Report to EPGL Creditors was dated 30 August 2007; and
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45.3 otherwise does not admit the allegations.

46 As to paragraph 46, the respondent:

46.1 repeats paragraph 45 above;

46.2 denies that it follows from the matters alleged that "there was no prospect of the

property producing significant revenue for the company in the near future" and

says that it cannot plead further to the allegations because the pleading fails to

specify what is meant by "significant" or "near future";

46.3 says further that Appendix 2 to the Report to EPGL Creditors states that unsold

apartments were leased with a gross monthly income of $70,000, not $7,000; and

46.4 otherwise does not admit the allegations.

47 As to paragraph 47, the respondent:

47.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39 above;

47.2 says further that it did not receive Prospectus 8 until on or about 8 November

2005 and that the Report to EPGL Creditors was dated 30 August 2007; and

47.3 otherwise does not admit the allegations.

48 As to paragraph 48, the respondent:

48.1 repeats paragraph 47 above;

48.2 denies that it follows from the matters alleged that "there was no prospect of the

property producing significant revenue for the company in the near future" and

says that it cannot plead further to the allegations because the pleading fails to

specify what is meant by "significant" or "near future; and

48.3 otherwise does not admit the allegations.

49 As to paragraph 49, the respondent:

49.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39;

49.2 says further that it did not receive Prospectus 8 until on or about 8 November

2005 and that the Report to EPGL Creditors was dated 30 August 2007; and

49.3 otherwise does not admit the allegations.

50 As to paragraph 50, the respondent:

50.1 repeats paragraph 49 above;

50.2 denies that it follows from the matters alleged that "there was no prospect of the

property producing significant revenue for the company in the near future" and
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says that it cannot plead further to the allegations because the pleading fails to

specify what is meant by "significant" or "near future"; and

50.3 otherwise does not admit the allegations.

51 As to paragraph 51, the respondent:

51.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39;

51.2 says further that it did not receive Prospectus 8 until on or about 8 November

2005 and that the Report to EPGL Creditors was dated 30 August 2007; and

51.3 otherwise does not admit the allegations.

52 As to paragraph 52, the respondent:

52.1 repeats paragraph 51 above;

52.2 denies that it follows from the matters alleged that "there was no prospect of the

property producing significant revenue for the company in the near future" and

says that it cannot plead further to the allegations because the pleading fails to

specify what is meant by "significant" or "near future"; and

52.3 otherwise does not admit the allegations.

53 As to paragraph 53, the respondent:

53.1 denies that it was obliged to make the further inquiries alleged and repeats

paragraph 39;

53.2 says further that it did not receive Prospectus 8 until on or about 8 November

2005 and that the Report to EPGL Creditors was dated 30 August 2007; and

53.3 otherwise does not admit the allegations.

54 As to paragraph 54, the respondent:

54.1 repeats paragraph 53 above;

54.2 denies that it follows from the matters alleged that "there was no prospect of the

property producing significant revenue for the company in the near future" and

says that it cannot plead further to the allegations because the pleading fails to

specify what is meant by "significant" or "near future; and

54.3 otherwise does not admit the allegations.

55 As to paragraph 55, the respondent:

55.1 repeats paragraphs 42, 44, 46, 48, 50, 52 and 54 above;
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55.2 does not admit the allegations in sub-paragraph 55.1 and says that it cannot plead

further to the allegations because the pleading fails to specify what is meant by

"near future";

55.3 does not admit the allegations in sub-paragraph 55.2 and says that it cannot plead

further to the allegations because the pleading fails to specify what is meant by

"low pre-sales"', or by "no realistic prospect that properties under construction

would generate revenues for the EPG Group in the near future";

55.4 does not admit the allegations in sub-paragraph 55.3 and says that it cannot plead

further to the allegations because the pleading fails to specify what is meant by

"highly geared", the level of holding costs that would be attracted and over what

period of time the attraction of holding costs is said to have been significant;

55.5 denies that the properties owned by the EPG Group were required to be valued at

cost, for the purposes of reaching the conclusions alleged in paragraph 55 and

otherwise denies the allegations in sub-paragraph 55.4;

55.6 denies the allegations in sub-paragraph 55.5;

55.7 does not admit the allegations in sub-paragraph 55.6 and says that it cannot plead

further to the allegations because the pleading fails to specify the amount of notes

outstanding, the meaning of "substantially reliant" and period of time in respect of

which the allegations are made;

55.8 as to sub- paragraph 55.7:

(a) denies the allegations;

(b) says further that the interests of note-holders were at all times subject to

the terms of the unsecured notes and informed by the disclosures made

in the prospectuses issued by ACR from time to time, in particular those

described at paragraph 15 above;

55.9 denies the allegations in sub-paragraph 55.8; and

55.10 repeats paragraphs 36.2 to 36.7 and 38, above.

56 As to paragraph 56, the respondent:

56.1 repeats paragraph 55 above;

56.2 denies that:

(a) there was any basis for it to make an application to the court as alleged;

(b) it was under any obligation to make application to the court as alleged;

and

56.3 otherwise denies the allegations.
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57 As to paragraph 57, the respondent:

57.1 denies the allegations; and

57.2 says that it cannot plead further because the pleading fails to specify:

(a) the nature and substance of the evidence that would have supported an

application of the kind alleged;

(b) any basis for the conclusion that the court 'would have made' orders in

the terms alleged.

58 As to paragraph 58, the respondent:

58.1 repeats paragraph 55 above;

58.2 denies that:

(a) there was any basis for it to give the notification alleged;

(b) it was under any obligation to give the notification alleged;

58.3 says further that ACR was obliged, under section 283BF of the Act, to provide

ASIC with information concerning its financial position, as alleged at paragraph 9

above; and

58.4 otherwise denies the allegations.

59 As to paragraph 59, the respondent:

59.1 says that as recently as 9 November 2005 ASIC had considered and revoked an

interim stop order on ACR's then current prospectus, having become satisfied that

sufficient disclosure of ACR's financial position had been made;

59.2 says that the allegation is embarrassing because it fails to specify the basis on

which ASIC would have made a stop order; and

59.3 otherwise denies the allegations.

60 The respondent denies paragraph 60.

61 The respondent denies paragraph 61.

62 The respondent denies paragraph 62.

63 The respondent denies paragraph 63.

64 The respondent does not plead to paragraph 64 as that paragraph contains no allegations

against it.

65 The respondent says further that:

65.1 by operation of section 283F(2) the applicants, and each of the group members

whose causes of action arose before 27 May 2007 are statute-barred; and
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65.2 if, as alleged, the cause of the applicants' and group members' loss and damage

was the issue of unsecured notes, on and after 17 November 2005, under

Prospectus 8 which the respondent did not stop, then:

(a) their causes of action arose in each case at the time of investment;

(b) each of the applicants and group members who invested before 27 May

2007 is statute barred.
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Certificate of lawyer

I Mark Anthony Wilks certify to the Court that, in relation to the defence filed on behalf of the

Respondent, the factual and legal material available to me at present provides a proper basis for:

(a) each allegation in the pleading; and

(b) each denial in the pleading; and

(c) each non admission in th

Date:

..........................................L1 .
Si~~~~k Anthony

/;wye ortheresponnt
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