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About us: 
Slater & Gordon has extensive experience in acting for property owners and businesses impacted by large 
infrastructure projects such as East West Link (EWL).

We have been engaged by individuals and businesses throughout Australia to negotiate compensation arising 
from the compulsory acquisition of property. We have also acted for and assisted residents whose properties 
have been adversely affected by major transport infrastructure projects, whether by property damage caused 
by construction works or by impacts from noise, dust and vibration during construction. Projects we have 
been involved in include the Deer Park By-Pass, EastLink, the Regional Rail Link, and the Sunshine Motorway 
Upgrade, the Pacific Highway Upgrade, Rapid Transit (SE QLD) and the re-alignment of the East Coast Railway 
in the Hunter Valley. Since the EWL project was announced, we have been contacted by over 100 residents, 
property owners and businesses with concerns about the project and in particular the forecast five year period 
of construction. Their concerns, along with our experience in working with clients who own properties that are 
compulsorily acquired for, or are otherwise in close proximity to, major transport infrastructure projects inform 
this submission. This submission focuses on the social impacts of the EWL project (the project), including the 
impacts of the project on businesses and commercial properties.  

Background to this submission
The Linking Melbourne Authority (LMA) has prepared a Comprehensive Impact Statement (CIS) in accordance 
with the requirements of the Major Transport Projects Facilitation Act 2010. The CIS is required to comply with 
the Scoping Directions which were published by the Minister for Planning. Those Scoping Directions include a 
number of evaluation objectives (transport connectivity; land use, dwelling and infrastructure; visual amenity; 
noise, vibration, air emissions and light spill; cultural heritage; surface water and groundwater; native vegetation 
and biodiversity; solid wastes; and environmental management framework) by which the project’s impacts 
are to be assessed. The Scoping Directions require that the CIS addresses proposed measures to manage the 
project’s risks to its required outcomes (performance requirements) and that it addresses measures that could 
be incorporated into the project description to avoid or minimise impacts or otherwise substantially reduce risk.

LMA retained GHD consultants to prepare a report entitled “East West Link – Eastern Section, Social Impact 
Assessment” (SIA) which examines the potential social impacts and benefits of the project and which forms 
part of the CIS.

Performance requirements related to traffic, noise, urban design and air quality are contained in Chapter 17 of 
the CIS. One additional performance requirement is recommended as a result of the SIA:

• Develop and implement a community involvement plan to ensure that each municipality, organisation, key 
stakeholder and community groups whose interests are affected by the project is informed of construction 
progress and operation activities including significant milestones, changed traffic conditions, construction 
operations and other matters which are of interest or concern to the community (page30).

The SIA also recommends that a number of actions be taken to mitigate the likely social impacts of the project. 
We comment on a number of those mitigation measures in this submission.

Impacts on residents in proximity to construction works whose properties not 
subject to compulsory acquisition
Impact on amenity of residential properties during construction

The CIS proposes a number of measures to mitigate and manage the impacts of the project in relation to traffic, 
noise, vibration, urban design and air quality (including dust).  

The CIS also provides that the winning contractor would be required to appoint an independent auditor to 
undertake regular audits of compliance with the approved Environment Management Plan (which details the 
abovementioned performance requirements) and approval conditions, and to provide audit reports to LMA, the 
independent reviewer, the Minister for Planning and other regulators and agencies, as necessary (CIS – Chapter 
17, page 2).
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For residents in close proximity to construction works associated with the project, it is critical that the 
contractor comply with performance requirements related to the impacts of construction on traffic, noise, 
vibration and air quality (including dust). The SIA details some of the concerns commonly expressed by 
residents about the potential for construction activities to impact on their use and enjoyment of their 
properties. Residents have also expressed concern to us about the potential health impacts associated  
with construction activities.

The CIS includes the following performance requirement in relation to the social and business impacts of  
the project:

• (The contractor is required to) develop and implement a community involvement plan to ensure that each 
municipality, organisation, key stakeholder and community group whose interests are affected by the project 
is informed of construction progress and operation activities including significant milestones, changed traffic 
conditions, construction operations and other matters which are of interest or concern to the community 
(page 30).

In our view this requirement is inadequate as while it stipulates “community group(s)” it does not specify which 
community groups. A number of community groups have concerns about the project and it is not clear that 
such information will flow to all residents. Our preference would be for the contractor to inform residents and 
property owners about the impacts of the project.

Recommendations
The contractor should be required to ensure that any community involvement plan also ensures that residents 
and property owners whose properties are in close proximity to construction works are regularly informed 
about construction progress and activities, and matters which are likely to affect their use and enjoyment of 
their property. Residents should be provided with a timetable of work well in advance of construction so that 
they can make alternative arrangements during periods where the impacts from noise, dust or vibration are 
likely to be most significant. Multiple communication channels should be used to update residents when this 
timetable changes, and they should be able to choose their preferred method of communication (whether it is 
via an internet portal, text message, email, phone or mail).

While it is commendable that the contractor be required to appoint an independent auditor to prepare audits 
reports on the level of its compliance with the Environment Management Plan, in order for the auditor to be 
genuinely independent, LMA should be required to appoint that auditor in consultation with local government 
and community groups. Further, the audit reports should be published on a dedicated website so that property 
owners and residents can access this information at the same time as other stakeholders.

Potential for property damage to occur as a result of construction activities
The project runs through some of Melbourne’s oldest suburbs. Many of the properties in Clifton Hill, 
Collingwood, Fitzroy, and Parkville are over 100 years old. We have spoken to a number of residents and 
property owners who are concerned about the potential for their properties to be damaged by construction 
activities, especially vibrations associated with tunnelling works, potentially as close as 15 metres from the 
surface of their properties. Residents located in close proximity to the tunnel ingress and egress are particularly 
concerned about the potential for their properties to be damaged as a result of construction activities.

The CIS recognises that there exists the potential for damage to residential properties to occur as a result 
of construction activities associated with the project. The CIS and the SIA state that property condition 
assessments would be undertaken before construction activities commence and after they cease for some 
properties within the project boundary.

Recommendation
Before the commencement of any construction activity, the contractor should be required to agree to meet 
the reasonable costs incurred by any property owner in obtaining a report from a qualified engineer or building 
surveyor that documents the pre-construction condition of the property. 

The report should be signed and acknowledged by the contractor as an agreed record of the condition of the 
property prior to the commencement of construction activities and should be admissible as evidence in any 
dispute relating the property, and as evidence of the condition of the property at the time the report was made.
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At the conclusion of any construction activity, the contractor should be required to meet the reasonable 
costs incurred by a property owner in obtaining a report from a qualified engineer or building surveyor that 
documents the post-construction condition of the property.

In the event that property damage has occurred by reason of the construction activities, the contractor  
should be required to remediate the damage to the satisfaction of the independent inspector, and/or should  
be required to compensate the affected property owner.

This recommendation is modelled on section 94 of the Building Act 1993 (Vic) which provides measures for 
protection of adjoining owners from private building works.

Complaints handling and dispute resolution
Our experience in working with clients and residents affected by major transport infrastructure projects is 
that during and after construction residents often feel extremely dissatisfied with the contractor’s approach to 
dealing with complaints, whether those complaints relate to the impacts of construction activities on their use 
and enjoyment of their property, property damage caused by construction activities, or other matters. Often, 
residents then attempt to escalate the complaint to the relevant government authority. Typically, the authority 
then refers the complaint back to the contractor, leaving residents without any real means to resolve their 
grievances.

In almost all cases, it is not economically viable for residents to take legal action in relation to their complaints. 
For example, it is not viable for the owner of a residential property impacted by construction activity which 
may be in breach of performance requirements of the applicable contract and/or statutory regulations relating 
to noise, vibration and dust, to commence legal proceedings. Furthermore, it is our experience that in most 
circumstances aggrieved residents are not seeking compensation when they contact us – their preference 
would be for the contractor to take action to resolve their complaint.   

Residents, property owners and local businesses that have contacted us in relation to the project are extremely 
concerned about the potential for construction activities to severely disrupt their use and enjoyment of their 
properties over a five year period.  

A number of residents who have contacted us have home offices and are concerned at the impact construction 
will have on their businesses during peak periods of construction activities. For example, we have been 
contacted by the owners of a health services practice in the area, and they are concerned about the impact 
of construction activities on their patients. In additional to timely, and up to date reporting on upcoming 
construction activities, it is important that any reasonably made complaints are addressed by the contractor  
in a timely and considerate manner.

In light of this, we think that it is essential that the contract include performance requirements related to 
complaint handling and dispute resolution. Given the size of the project, and the range of impacts detailed in 
the CIS, we do not think that these requirements would place an unreasonable burden on the contractor, and 
would in fact assist to ensure that complaints were resolved in a timely and effective manner.

Recommendation
The contract should include an additional performance requirement in relation to the social and business 
impacts of the project, requiring the contractor to develop and implement a complaints handling procedure 
to efficiently resolve complaints from residents, property owners and businesses regarding the impacts of 
construction activities. The complaints handling procedure should give complainants an opportunity to seek  
an internal review of any decision made by the contractor in relation to the complaint.

The LMA should appoint an independent person, such as a senior member of the Victorian Bar, to review 
complaints which cannot be resolved between the contractor and the complainant. The independent person 
should be empowered to make decisions in relation to the complaints, having regard to the contractor’s legal 
obligations, which are binding on the contractor – such as, for example, ordering that the contractor undertake 
repairs to properties damaged by construction activities, or that the contractor pay for the temporary relocation 
of residents during periods of severe impacts from construction activities on residents’ use and enjoyment of 
their property.
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Impacts on residents whose properties are being compulsorily acquired
The CIS and the SIA provide details regarding the impacts of the project related to the compulsory acquisition 
of properties for the project.

The SIA identifies one of the impacts on persons whose properties are compulsorily acquired as being 
“challenges in finding comparable properties in similar locations mean that people may have to repurchase  
in another location”. This concern has been regularly expressed to us by our clients in the past, and by clients 
who have retained us in relation to the project.  

For persons whose property has been compulsorily acquired, the challenge in finding a comparable property in 
the local area is exacerbated by the fact that, as a result of compulsory acquisitions occurring en-masse, there 
are an increased number of purchasers vying for the limited number of properties which are available within 
their price range in the local area. This has the potential to inflate prices for these types of properties.

For owner-occupiers in particular, the distress caused by dislocation from their local communities can be acute. 
Some of these owner-occupiers will have little or no ability to take on mortgages, or to refinance so that they 
can purchase a more expensive replacement property.

In relation to this project, we have been contacted by a number of elderly residents who have lived in the 
Collingwood/Clifton Hill area for a number of years and who do not wish move at all, let alone relocate 
entirely from their local community. They are concerned about their ability to afford a comparable replacement 
property in the local area, and have limited ability to secure conventional finance. 

The SIA recommends that the following action be taken to mitigate the impacts of the project in this regard: 

• Compensation based on the Land Acquisition and Compensation Act 1986; and

• Consultation and providing notification to affected parties.

We agree with these recommendations, but think that they provide insufficient detail. In our view, low or 
no-interest loans should be made available to home owners who are owner occupiers, who cannot find a 
comparable replacement property in the local area and for whom leaving the local area would cause hardship. 

Loans to dispossessed home owners
Section 45 of the Land Acquisition and Compensation Act 1986 provides that the Acquiring Authority may 
make low or no-interest loans to dispossessed home owners in certain circumstances.

45. Loans to dispossessed home owners

(1)        If-

(a) the whole or any part of land in which an acquired interest subsists is, on the date of acquisition of that 
land, occupied by the claimant as the claimant’s principal place of residence; and

(b)   the market value of the claimant’s interest in the land does not exceed the amount prescribed from time 
to time by the Governor in Council; and

(c)   the amount of compensation payable to the claimant under this Part is insufficient to enable the 
purchase of a similar interest in land to be used by the claimant as a principal place of residence 
providing accommodation reasonably comparable with the accommodation on the acquired land-

the Authority may, and must if directed by the Tribunal or the Court on the application of the claimant, grant 
a loan (with or without interest) of such amount as the claimant may reasonably require, in addition to the 
compensation payable, to enable the claimant to purchase such reasonably comparable accommodation.

(2) Any loan granted under subsection (1) must not exceed an amount equal to the difference between the 
market value of the interest of the claimant which is acquired, as assessed for compensation under this 
Part, and the amount prescribed under subsection (1).

(3)  If interest is payable on any loan granted under subsection (1), the rate of that interest must not exceed 
the rate determined under section 52.
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(4)  Any loan granted under subsection (1) is subject to the following terms and conditions-

(a)   the loan must be secured by a mortgage of the interest in land purchased by the claimant to provide 
comparable accommodation;

(b) he loan is repayable if the interest is sold or if the claimant or the claimant’s spouse or domestic partner 
cease to use the land as a principal place of residence or if the claimant and the claimant’s spouse or 
domestic partner have both died;

(c)   such other terms and conditions as are agreed upon between the Authority and the claimant, or, failing 
agreement, as are determined by the Tribunal or the Court on the application of either party.

The “prescribed amount” referred to in s 45(1)(b) is $500,000 according to the Land Acquisition and 
Compensation Regulations, published on 1 July 2010 (“the regulations”).

In recent years we have made a number of requests on behalf of our clients to Acquiring Authorities to provide 
loans under section 45 of the Land Acquisition and Compensation Act 1986. In each instance the request has 
been declined. Furthermore, the $500,000 limit imposed on qualification for section 45(1)(b) is so low as to 
render the clause inoperable for many of the affected home owners. According to the Real Estate Institute 
of Victoria, Melbourne’s average house price is $595,500. The SIA states that property prices in the study 
area are 80 per cent higher than the Melbourne average (page 21). In our view, having regard to the likely 
difficulties that will be faced by property owners in finding a comparable property in the local area, low-or no 
interest loans should be made available to these persons.

Recommendation
The SIA should recommend that the Linking Melbourne Authority and the Victorian State Government establish 
a scheme for the provision of low or interest-free loans to dispossessed home owners in circumstances where 
those home owners are able to produce evidence regarding their inability to purchase a suitable replacement 
property in the local area and hardship caused by having to relocate from their local area.

Summary of recommendations
1. The contractor should be required to ensure that any community involvement plan also ensures that 

residents and property owners whose properties are in close proximity to construction works are regularly 
informed about construction progress and activities, and matters which are likely to affect their use and 
enjoyment of their property. Residents should be provided with a timetable of work so that they can make 
alternative arrangements during periods where the impacts from noise, dust or vibration are likely to 
be most significant. Multiple communication channels should be used to update residents on timetable 
changes, and they should be able to choose their preferred method of communication (whether it is via an 
internet portal, text message, email, phone or mail).

While it is commendable that the contractor be required to appoint an independent auditor to prepare 
audits reports on the level of its compliance with the Environment Management Plan in order for the auditor 
to be genuinely independent, LMA should be required to appoint that auditor in consultation with local 
government and community groups. Further, the audit reports should be published on a dedicated website 
so that property owners and residents can access this information at the same time as other stakeholders.

2. Before the commencement of any construction activity, the contractor should be required to agree to meet 
the reasonable costs incurred by any property owner in obtaining a report from a qualified engineer or 
building surveyor that documents the pre-construction condition of the property. 

The report should be signed and acknowledged by the contractor as an agreed record of the condition of 
the property prior to the commencement of construction activities and should be admissible as evidence 
in any dispute relating the property, and as evidence of the condition of the property at the time the report 
was made.

At the conclusion of any construction activity, the contractor should be required to meet the reasonable 
costs incurred by a property owner in obtaining a report from a qualified engineer or building surveyor that 
documents the post-construction condition of the property.
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In the event that property damage has occurred, by reason of the construction activities, the contractor  
should be required to remediate the damage to the satisfaction of the independent inspector, and/or should  
be required to compensate the affected property owner.

This recommendation is modelled on section 94 of the Building Act 1993 (Vic) which provides measures for 
protection of adjoining owners from private building works.

3. The contract should include an additional performance requirement in relation to the social and business 
impacts of the project, requiring the contractor to develop and implement a complaints handling procedure 
to efficiently resolve complaints from residents, property owners and businesses regarding the impacts of 
construction activities. The complaints handling procedure should give complainants an opportunity to seek 
an internal review of any decision made by the contractor in relation to the complaint.

The LMA should appoint an independent person, such as a senior member of the Victorian Bar, to review 
complaints which cannot be resolved between the contractor and the complainant. The independent person 
should be empowered to make decisions in relation to the complaints, having regard to the contractor’s 
legal obligations, which are binding on the contractor – such as, for example, ordering that the contractor 
undertake repairs to properties damaged by construction activities, or that the contractor pay for the 
temporary relocation of residents during periods of severe impacts from construction activities on residents’ 
use and enjoyment of their property.

4. The SIA should recommend that the Linking Melbourne Authority and the Victorian State Government 
establish a scheme for the provision of low or interest-free loans to dispossessed home owners in 
circumstances where those home owners are able to produce evidence regarding their inability to purchase 
a suitable replacement property in the local area and hardship caused by dislocation from their local area.

We would be pleased to appear before and/or discuss these recommendations, or any aspect of this 
submission, with members of the Assessment Committee.

Ben Hardwick
State Practice Group Leader
Commercial and Project Litigation
Slater & Gordon Lawyers
 


