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Federal Court of Australia  

 
NOTICE OF A CLASS ACTION  

 

Debentureholders in PROVIDENT CAPITAL LIMITED  

 
1. Why is this notice important?  

 

A class action has been commenced in the Federal Court of Australia on behalf of all persons who 

were issued debentures by Provident Capital Limited (Provident), and who have not been repaid in 

full. 

 

The Federal Court has ordered that this notice be published for the information of persons whose 

rights might be affected by the class action (group members).  

 
You have been identified as a potential group member based on Provident’s register of debenture 

holders. 

 

You should read this notice carefully. If you have questions about matters contained in this notice 

you should seek advice from a solicitor. You should not contact the Court. 

 

2. What is a class action?  

 

A class action is a legal claim brought by the Applicant on his or her own behalf and on behalf of 

group members with similar claims against the Respondent. 

 

Under Part IVA of the Federal Court of Australia Act 1976 (Cth), group members do not need to 

give their consent to be included within a class action. 

 

Rather, persons falling within the ‘group definition’ will be bound by (and potentially benefit from) 

any judgment or settlement in in the class action unless they have "opted out" of the proceeding.  

 

The "opt out" procedure is explained below. 

 
3. What is the Provident class action?  

 

The Applicant in this class action is Mr Innes Creighton. The claim alleges that: 

 
1. Australian Executor Trustees (AET) breached its obligations as a trustee for the 

debentureholders of Provident under the Corporations Act 2001 (Cth); and 

 

2. if AET had not breached its obligations, then Provident would have been prevented from 

issuing further debentures from 23 December 2008. Further, receivers would have been 

appointed to Provident by that date. 

 

The detailed allegations are set out in the Applicant’s Amended Statement of Claim.  

 

Mr Creighton claims damages for the financial losses that he suffered, and also claims damages for 

losses suffered by group members. He claims interest on that amount, and seeks payment of the 

legal costs incurred on his behalf and on behalf of the group. 
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AET denies the allegations, and has filed a Defence. 

 

A copy of the Amended Statement of Claim and the Defence are available to be viewed on the 

website referred to below.  

 

4. Are you a group member in the class action?  

 

You have been sent this notice because you have been identified as someone who is likely to be a 

group member in this class action. 

 

You are a group member if the following apply: 

 

a) you held a Provident debenture on 18 September 2012 (when Provident entered voluntary 

administration); and  

 

b) you suffered financial loss or damage. 

 

If you meet those criteria, then the class action will seek to establish that your loss was caused by 

AET and to obtain compensation from AET on your behalf. 

 

If you are unsure whether or not you are a group member, you should contact Slater and Gordon on 

1800 071 827 or by email to provident@slatergordon.com.au or seek your own legal advice.  

 

5. What does it mean to be a group member?  

 

If you are a group member then you will be bound by the outcome of the class action. 

 

If the class action is successful, you will be entitled to share in the benefit of any order, judgment or 

settlement. 

 

If the class action is unsuccessful, or is not as successful as you might have wished, you may be 

prevented from bringing the same claim in any other proceedings.  

 

If you do not wish to be a group member, you will have an opportunity to "opt out" of the proceeding.  

 

The Court will make orders relating to the procedure for opting out of the class action later in 2015.  

 

6. Will group members be liable for legal costs?  

 

Applicant’s Costs 

 

The Applicant has engaged Slater and Gordon pursuant to a Conditional Legal Costs Agreement 

(the CLCA). It is not necessary for you or other group members to enter into a CLCA in order to 

participate in the class action. 

 
Slater and Gordon is acting on a ‘No Win – No Fee’ basis. If the class action is successful then: 

 

1. Slater and Gordon will be entitled to be paid legal costs and reimbursed for out of pocket 

expenses (disbursements) in accordance with the CLCA. The firm will be entitled to charge 

a 25% premium or "uplift" on the professional fees incurred under that agreement. The uplift 

is not a percentage of compensation obtained; 
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2. the Applicant will seek an order that those legal costs and disbursements be paid out of the 

total amount recovered for all group members (a reimbursement order); and 

 
3. the Federal Court will assess the reasonableness of those legal costs and disbursements 

and only make a reimbursement order for such an amount as is determined to be 

reasonable. 

 
Aside from this limited procedure, Slater and Gordon has no right or entitlement to seek any payment 

from group members. 

 

Respondent’s Costs 

 

In litigation, the Court will typically order the losing party to pay a proportion of the legal costs of the 

successful party (an adverse costs order). 

 

In a class action, it is the Applicant that faces the risk of an adverse costs order if the action fails. As 

a group member, an adverse costs order will not be made against you. 

 

Accordingly, Mr Creighton is assuming a substantial personal risk as the Applicant in this litigation. 

 

In many class actions, this risk prompts an Applicant to enter into a ‘litigation funding agreement’ 

under which the litigation funder will indemnify the Applicant in exchange for a percentage of the total 

amount of any compensation that may be recovered. 

 

In the Provident class action, there is no litigation funder. Rather: 

 

1. Mr Creighton has obtained an indemnity against adverse costs from Slater and Gordon; 

 

2. Slater and Gordon has obtained adverse costs (AC) insurance in respect of that indemnity; 

and 

 

3. the cost of the AC insurance will form part of the legal costs incurred under Mr Creighton’s 

CLCA for which reimbursement will be sought, as part of the reimbursement order, in the 

event that the claim is successful. 

 

The terms of the AC insurance have been put before the Federal Court on a confidential basis as 

they are commercially-sensitive and cannot be publically disclosed. 

 

Slater and Gordon believes that the funding arrangements outlined above will produce a 

substantially better outcome for group members than if commission-based litigation funding had 

been preferred.  

 

Retaining Slater and Gordon 

 

If this class action is successful, then it is possible that group members will need to take further steps 

to prove their individual entitlement to compensation. 

 

You might want lawyers to assist you in those steps and, if so, you will need to enter a costs 

agreement with the lawyers. You will be able to engage your own lawyers, or Slater and Gordon. 

 

A copy of Slater and Gordon's costs agreement can be obtained by contacting the firm. Any 
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‘individual’ costs incurred in this way will be additional to the ‘reimbursement’ costs referred to above. 

 

8. Do I have to take any steps?  

 

You do not have to take any steps. The purpose of this notice is simply to inform you of the 

commencement of the class action, the fact that you might be a group member, and the costs 

arrangements in the action.  

 

Later this year, the Court will be asked to approve the distribution of an 'opt-out notice', which 

provides group members with an opportunity to opt out of the proceeding. 

 

In making that decision, group members should consider the costs arrangements described above. If 

you object to those costs arrangements then you should opt out of the proceeding. If you do not opt 

out, you will be treated as having accepted the costs arrangements. 

  

9. Where can you obtain copies of relevant documents?  

 

Copies of relevant documents, including the Application, the Amended Statement of Claim, and the 

Defence, may be obtained by:  

 
a) downloading them from https://www.slatergordon.com.au/class-actions/currentclass-

actions/provident-capital-Itd;  

 

b) requesting them by email to provident@slatergordon.com.au; or 

 

c) inspecting them on the Federal Court website: www.fedcourt.gov.au or by visiting a District 

Registry of the Federal Court in Sydney, Canberra, Melbourne, Brisbane, Adelaide, Perth, 

Hobart or Darwin: the addresses for these registries are available at www.fedcourt.gov.au or by 

calling the Victoria District Registry on (03) 8600 3333.  

 

Please consider the above matters carefully. 

 

If there is anything of which you are unsure, you should contact Slater and Gordon by email to 

provident@slatergordon.com.au or by telephone on 1800 071 827, or seek your own legal advice.  

  

  

 


